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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seqg.), the Com- 
modity Exchange Act (7 U.S.C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S.C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7U.S.C.1946 ed. 


499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current unreported court decisions involving the regulatory 
laws administered by the Department will be published herein. 


A yearly Index-Digest and Subject-Index, list of decisions 
reported, and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues of the decisions will be available 
through the Superintendent of Documents, U. S. Government 
Printing Office, Washington 25, D. C. 





CONTENTS 


CUMULATIVE MATERIAL* 


JANUARY-DECEMBER (1954) 


i catia 


List of decisions: 
Agriculture Decisions reported (December)....................... 


Cumulative list of decisions: 
Agriculture Decisions reported. ececccceseeesssccccensecseeessseeeee 


Decisions and docket numbers arranged in consecutive 
a a aa alah le indict dns 


Docket numbers and decisions arranged in consecutive 
sec lial 


Cumulative Index-Digest and Subject-Index of decisions: 
i a ac adlssiocpumsbntateatecaran 


NESS ALENT LALOR OM 


Cumulative list of court decisions published in Agricul- 
ture Decisions (Appemdix A) onic. ceccssescscsecssesssecsceecsseeesssnseeeeeeee 


Nee eet ae 


Page No. 


III 


* Cumulative material will be found in the December issue (No. 12) of Agricultural 
Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 (1946), 6 (1947), 7 (1948), 
8 (1949), 9 (1950), 10 (1951), 11 (1952), 12 (1953), and 18 (1954), respectively.—Ed. 











OT RET SSSI IN 
- FOLENS LTO TT SOL TTT, TC TS TONED | er one 


CONTENTS 
LIST OF DECISIONS REPORTED 


DECEMBER 1954 


AGRICULTURE DECISIONS 


Commodity Exchange Act 


ALBERT AND Sons, Inc. (A. E.). CEA Docket No. 64. Failure 
to submit reports—Wilfulness—Suspension of trading priv- 
Heman—Conmenh, GEOR sie sero etic 


BYER, STARRELS, JAMES T. McCKERR COMPANY AND MATHY. 
CEA Docket No. 62. 13:1051, Correction and deletion............. 


Corn Propucts REFINING COMPANY. CEA Docket No. 55. Non- 
exempt hedging—Estimated or anticipated sales—Exempt 
hedging—Hedging in sales to subsidiary—Hedging in sale 
of products and by-products—Due process—Unlawful dis- 
crimination—Constitutional law—Speculation in bona fide 
hedging—Spreads or straddles—Term “reasonable” hedging 
—Price commitment in bona fide hedging—Trading limit....... 


CorN Propucts REFINING COMPANY. CEA Docket No. 55. Stay 
COE ashi aac ieee 


Packers and Stockyards Act, 1921 


MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 435. Continuation of rates and 


CN eo rstsrcccicess ne cticeesrsemcanrcee J cdatsiaes sto pci 


RUSSELL PACKING COMPANY, DOWER PACKING COMPANY AND 
THOMAS W. Dower. P&S Docket No. 1986. Dismissal—Moot 


CIO assassin cae cssescscessaceo correc sso sctoece eet gene ees aetna 


STAR LIVESTOCK COMMISSION COMPANY. P&S Docket No, 2111. 
Cease and desist—Violations of act—Selling livestock to 
and for employee of respondent—Submitting accounts of 
sale containing false names as purchasers—Selling for 
employee not registered With SCCTetary.....ccccccecccsecessssnsesmnnuseeneeesns 


UNION STOCK YARDS COMPANY OF OMAHA (LTD.). P&S Docket 
No. 344. Continuation of rates amd Charges... n.cccccccscesscceemeenee 


WOOTTEN - FADDIS- DILLINGER COMMISSION COMPANY. P&S 
Docket No. 2116. Cease and desist—Violations of act— 
Charging for feed and shelter not furnished—Failing to 
render non-discriminatory stockyard services — Consent 
NN icc ca a a a Re 


Page No. 


1140 


1144 


1117 


1144 


1148 


1149 


1146 








CONTENTS 


AGRICULTURE DECISIONS—Continued 


DECEMBER 1954 


Perishable Agricultural Commodities Act, 1930 


OAKFIELD & ELBA GROWERS, INC, v. ScurRY. PACA Docket No. 
6375. Failure to pay purchase price—Default—Financial 
Mmeouhy 1608s 2 oe 


THOMAS J. Hott COMPANY v. M. R. DAvis AND Bros, PACA 
Docket No. 6000. Dismissal of petition for reconsideration..... 1187 



























Page No. 


BARNEY’s PoTaToO COMPANY v. QUATTROCKI. PACA Docket No. 
6361. Failure to pay balance of purchase price—Default........ 


1154 


Barr (E. W.) v. SHAPIRO & COHEN, INc. PACA Docket No. 
6288. Rejection of commodity without reasonable cause— 
Satisfactory produce—Evidence—Burden of proof—Dam- 
ages—Resale—Applicability of statute of frauds of New 
York—Exemption from statute of frauds... eeccccccccesenecssetessee 


1167 


BELSON Bros. v. I, MELTZER & Son. PACA Docket No. 6271. 
Interpretation of provision of contract of purchase and 
sale—Failure to pay balance of purchase price—Evidence— 
Failure to establish burden of proof of defense—New agree- 
MOIEG 5.3 2S AE et REI ssa cen ererta 


Blaise 1156 


COPELAND COMPANY (L. S.) v. Woop’s Grocery. PACA Docket 


No. 6372. Failure to pay purchase price—Defaullt........................ 1160 


GUIFRE & SONS (V.) v. VETERANS WHOLESALE FRUIT & PRO- 
DUCE AND /OR GAMCO, INc. PACA Docket No. 6366. Failure 
to pay balance of purchase price—Default..nececccccsccssememesnn 


1162 


JEROME KANTRO COMPANY v. D. L. PIAZZA COMPANY. PACA 
Docket No. 5981. Dismissal of petition for reconsideration... 1172 


OAKFIELD & ELBA GROWERS, INC. v. HORTON PRODUCE COM- 
PANY. PACA Docket No. 6378. Failure to pay purchase 


NON tM acs acest cathe tec echoes ape HSS emer caca ota ori 1176 


Sees Saeco 1178 


PACIFIC FRUIT EXCHANGE v. M. S. TOLEDO COMPANY. PACA 
Docket No. 6390. Failure to pay purchase price—Default.... 1196 


P & R BROKERAGE COMPANY v. KLEIN’s CELERY. PACA Docket 
No. 6370. Failure to pay brokerage fees—Default—Failure 


to file complaint within limitation period—Jurisdiction............. 1173 


SAMUEL S. VENER COMPANY v. Cross. PACA Docket No. 6068. 
Failure to pay balance of purchase price—Contract of 
purchase and sale—Broker—Evidence—Dismissal of coun- 
terclaim—Rejection of commodity without reasonable cause 
—Breach of warranty—Good quality. 


CONTENTS 
DECEMBER 1954 


AGRICULTURE DECISIONS—Continued 


Perishable Agricultural Commodities Act, 1930—Continued Page No. 


TRAUTMANN BROTHERS v. WM. F. HELM & Son. PACA Docket 
No. 6369. Failure to pay purchase price—Defaull....................... 


VEGETABLE GROWERS COOPERATIVE OF HOLTVILLE, INC. v. Hous- 
TON PRODUCE SERvICE. PACA Docket No. 6379. Failure to 
pay purchase price—Default.. ccc ge oN sR oe en 


WILLIAM R. HEDBERG, INC. v. MANKATO FRUIT COMPANY. 
PACA Docket No. 6374. Rejection of commodity without 
reasonable cause—Damages—Default ...e.cccccccesssenniseensenseneneeneena 


PACA Docket Nos. 6269 and 6276. Dismissals—Settlement 
Between: parties. 2.5 ess. rose ae 


COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937 


GRANT et al. v. EZRA TAFT BENSON, SECRETARY OF AGRICUL- 
TURE OF THE UNITED STATES, C. CHESTER DUMOND, COMMIS- 
SIONER OF AGRICULTURE AND MARKETS OF THE STATE OF 
N. Y. AND ADAMS PRODUCERS COOPERATIVE INC., et al. 
(U.S.D.C., D.C.). Dismissal— Assessment against non- 
members of cooperative—Payments to cooperative for mar- 
ket-wide services—Order No, 27 (New York)—Secretary’s 
findings of fact basis for court’s decision—De novo proceed- 
ing—Stay of distribution of funds pending appeal................... 


UNITED MILK PRODUCERS OF NEW JERSEY, et al. v. EZRA TAFT 
BENSON, SECRETARY OF AGRICULTURE OF THE UNITED STATES. 
(U.S.D.C., D.C.). Lack of justiciable interest—Order No. 27 
(New York)—Minimum price—Dismissal....0.0.0..0.000c0cc0c0ommun 


REST 


UNITED STATES OF AMERICA v. WILLIAM H, HEINEMANN 
CREAMERIES, INC. (U.S.D.C., E.D. Wis.). Administrative 
remedy—Order No. 7 (Milwaukee, Wisconsin) ..0......::..c::ccccecooe 


WILLIAM H. HEINEMANN CREAMERIES, INC., AND KEWASKUM 
Dairy COMPANY v. EZRA TAFT BENSON, SECRETARY OF AGRI- 
CULTURE OF THE UNITED STATES AND HERBERT H. ERDMANN, 
FEDERAL MILK MARKET ADMINISTRATOR FOR MILWAUKEE, 
WISCONSIN MARKETING AREA (U.S.D.C. E.D., Wis.). Admin- 
istrative determination in judicial review—Constitutional 
law—Order No. 7—Summary ape for defendant— 
Proper party to action in judicial review... pebasericcorensccna 


1165 


1191 


1193 


1198 


1203 


1201 


1199 


1242 


Vil 








0 OI TTT RE TT ET 





AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4118) 


In re CORN PRODUCTS REFINING COMPANY. CEA Docket No. 55. 
Decided December 8, 1954. 


Non-exempt Hedging—Estimated or Anticipated Sales— 
Trading Limit 


Where corn futures purchases are made against estimated or anticipated 
sales of corn products and by-products, which sales are not covered by 
contracts to sell, it is held, such estimated or anticipated sales are not 
commitments that qualify futures purchases of the commodity as hedges 
exempt from trading limits under the act. 


Exempt Hedging—tTrading Limit 


Bona fide hedging transactions exempted from trading limits under the act 
are sales of futures to the extent that such sales are offset in quantity 
by purchases of the same cash commodity and purchases of futures to 
the extent that such purchases are offset by sales of the same cash 
commodity. 


Hedging in Sales to Subsidiary—Trading Limit 


Where respondent sells its product at a fixed price to a wholly owned sub- 
sidiary, there is no risk of price fluctuations which would qualify the 
contracts as the basis for hedging operations exempted from trading 
limits under the act. 


Hedging in Sale of Products and By-Products— 
Trading Limit 


Where futures are purchased as hedges against a sale of the commodity itself, 
they may be for the full amount, but futures purchased as hedges against 
the sale of products or byproducts shall be reasonably related to the 
market risk to qualify as bona fide hedges exempt from the trading 
limit. 

Due Process—Unlawful Discrimination— 
Constitutional Law 


Where respondent claimed that the act is unconstitutional as the order is 
discriminating and deprived respondent of property without due process 
of law in that the limitations favored respondents competitors, held, it 
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is not appropriate for an agency charged with the administration of a 
statute to declare it unconstitutional, and the fact that a regulation 
may bear more heavily upon one person than another does not make it 
unlawful. 


Speculation in Bona Fide Hedging—Spreads or Straddles 
—Trading Limit 


The Commodity Exchange Act makes the futures transactions of any person 
subject to the trading limit orders of the Commodity Exchange Com- 
mission regardless of the degree of speculation involved in such trans- 
actions, unless the transactions are exempt as “bona fide hedging” under 
the act, or are exempt by the Commission as spreads or straddles. 


Term “Reasonable” Hedging 


Paragraph (B) of section 4a(3) of the Commodity Exchange Act classifies 
as a hedge the purchase or sale of a commodity for future delivery in 
such amount as would be a reasonable hedge against the products or 
by-products of such commodity, and the term “Reasonable” refers to 
such items as conversion factors, and this paragraph does not expand 
the term beyond the definition of “bona fide hedging transactions” in 
section 4a(3). 


Price Commitment in Bona Fide Hedging 


An essential characteristic of true hedging is a price commitment with 
respect to the cash commodity or product which is protected by a futures 
transaction. 


Mr. Benj. M. Holstein for Commodity Exchange Authority. Mr. Samuel A. 
McCain of New York, New York, and Mr. Woodson D. Scott of Lord, 
Day & Lord of New York, for respondent, Mr. Jack W. Bain, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1), instituted by a complaint issued 
under section 6(b) of the act (7 U.S.C. 9) on July 22, 1952, by 
K. T. Hutchinson, Acting Secretary of Agriculture. The respon- 
dent, Corn Products Refining Company, is a corporation whose 
principal place of business is New York, New York. It is en- 
gaged in the business of manufacturing and selling various prod- 
ucts and by-products of corn. The complaint charges that the 
respondent traded in corn futures in excess of the trading limit 
of 2,000,000 bushels fixed by the order of the Commodity Ex- 
change Commission (17 CFR 150.1) issued under section 4a of 
the act (7 U.S.C. 6a). The complaint alleges that on April 11, 
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1952, as the result of transactions theretofore executed on the 
Chicago Board of Trade for its account, respondent had a net 
long position in corn futures of approximately 3,650,000 bushels, 
exclusive of spreading in the same grain between markets, that 
only 207,000 bushels of this position constituted bona fide hedg- 
ing transactions exempt from trading limits by the act and the 
commission’s order, and that during a specified period thereafter 
it held a net long futures position of more than 2,000,000 bushels. 


On August 19, 1952, respondent filed an answer admitting 
that it had a long position in corn futures on the Chicago Board 
of Trade on the dates and in the quantities specified but denying 
that such position violated the act or the order. Respondent con- 
tends that its long position represented bona fide hedging tran- 
sactions against outstanding contracts for, and anticipated sales 
of, corn products and by-products and was, therefore, exempt 
from the position limit established by the commission. In sup- 
port of this contention, the answer describes in detail the respon- 
dent’s operations, its requirements for raw materials, and the 
contracts which it entered into with its customers. It is also 
alleged in the answer that the act does not authorize the issuance 
of the order of the commission and that, if it does, the act is 
unconstitutional as the order is discriminatory and deprives 
respondent of property without due process of law in that the 
limitations contained therein favor respondent’s competitors in 
the corn refining industry and in industries producing competi- 
tive products. 


Prior to the hearing in this matter, the parties entered into 
a stipulation of facts which was made a part of the record. The 
stipulation consists of a description of the respondent’s opera- 
tions, its requirements for raw materials, and the extent and 
form of its outstanding contracts. Attached to the stipulation are 
22 exhibits containing data with respect to respondent’s inven- 
tories, prices, products, sales, and futures transactions. 


Jack W. Bain, Office of Hearing Examiners, United States De- 
partment of Agriculture, presided at a hearing which was held 
in New York, New York, on October 14 and 15, 1952, and March 
8, 1953. The respondent was represented by Samuel A. McCain 
and Woodson D. Scott, both of New York, New York. Benjamin 
M. Holstein, Office of the Solicitor, United States Department of 
Agriculture, appeared as counsel for the complainant. At the 
hearing, four witnesses testified on behalf of respondent and 
respondent introduced 19 exhibits in addition to those attached 
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to the stipulation of facts. The complainant cross-examined re- 
spondent’s witnesses and offered rebuttal evidence by the testi- 
mony of one witness. 

Both parties filed briefs and oral argument was held before 
the referee in Washington, D. C., on June 25, 1953. The referee 
issued his report on September 29, 19538. The report contained 
proposed findings of fact, conclusions and an order recommend- 
ing that respondent be found to have violated the act substan- 
tially as charged. Both parties filed exceptions to the referee’s 
report and oral argument upon the exceptions was held before 
the Judicial Officer in Washington, D. C., on April 13, 1954. 


FINDINGS OF FACT 


1. The respondent, Corn Products Refining Company, is a 
New Jersey corporation whose office and principal place of busi- 
ness is located at 17 Battery Place, New York, New York. The 
respondent is engaged in the business of manufacturing and sell- 
ing products and by-products of corn and operates factories at 
Argo and Pekin, Illinois, and North Kansas City, Missouri. Re- 
spondent is licensed to do business and does business in the 
States of New York, New Jersey, Illinois, Missouri, and Texas. 


2. The respondent processes over 50,000,000 bushels of corn 
a year and sells about 77 percent of the products and by-products 
to its subsidiaries and 23 percent to unaffiliated purchasers. 
Starch, gluten feed, gluten meal, syrup, and dextrose (corn 
sugar) are the principal products and by-products obtained from 
the processing. Respondent’s brand name for dextrose is cerelose. 


3. Respondent estimates, and the estimate may be accepted 
as fact for the purpose of this proceeding, that of the corn proc- 
essed by the nine companies engaged in processing corn by the 
wet milling process, it processes nearly 44 percent, its nearest 
competitor in size processes 14 percent, the next two 10 percent 
each, the fifth in size 9 percent, and the other four less than 5 
percent each. 


4. Corn Products Sales Company is a wholly owned sub- 
sidiary of respondent and is licensed to do business and does 
business in 42 states and the District of Columbia. 


5. The Board of Trade of the City of Chicago, hereinafter 
referred to as the Chicago Board of Trade, was at all times mate- 
rial to these findings and conclusions a duly designated contract 
market under the provisions of the Commodity Exchange Act. 
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e- 6. Section 2(a) of the Commodity Exchange Act (7 U.S.C. 
+j- 2(a)) defines the term “commission” to mean “the Commodity 
Exchange Commission, consisting of the Secretary of Agricul- 
ture, the Secretary of Commerce, and the Attorney General.” 


re 
“e 7. Section 4a(1) of the act (7 U.S.C. 6a(1)) provides, in per- 
od tinent part, as follows: 
» 7 “Excessive speculation in any commodity under contracts 
~i of sale of such commodity for future delivery made on or 
.* 7 subject to the rules of contract markets causing sudden or 
fe unreasonable fluctuations or unwarranted changes in the 
price of such commodity, is an undue and unnecessary bur- 
den on interstate commerce in such commodity. For the pur- 
pose of diminishing, eliminating, or preventing such burden, 
a the commission shall, from time to time, after due notice 
i- and opportunity for hearing, by order, proclaim and fix such 
e | limits on the amount of trading under contracts of sale of 
|- such commodity for future delivery on or subject to the 
t | rules of any contract market which may be done by any 
- | person as the commission finds is necessary to diminish, 
e eliminate, or prevent such burden. Nothing in this section 
6 shall be construed to prohibit the commission . . . from 
exempting transactions commonly known to the trade as 
5 ‘spreads’ or ‘straddles’ or from fixing trading limits apply- 
F ing to such transactions different from trading limits fixed 
. for other transactions.” [Emphasis supplied. ] 
1 8. Section 4a(2) of the act (7 U.S.C. 6a(2)) provides, in per- 


tinent part, as follows: 

“. . it shall be unlawful for any person— * * * 

“(B) directly or indirectly to buy or sell, or agree to buy or 
sell, under contracts of sale of such commodity for future 
delivery on or subject to the rules of any contract market, 
any amount of such commodity that shall result in giving 
such person a net long or net short position at any one time 
in or with respect to any such commodity in excess of any 
trading limit fixed by the commission for net long or net 
short position in such order for or with respect to such 
commodity.” [Emphasis supplied.] 


9. Section 4a(3) of the act (7 U.S.C. 6a(3)) provides, as 
follows: 

“(3) No order issued under paragraph (1) of this section 

shall apply to transactions which are shown to be bona fide 
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hedging transactions. For the purpose of this paragraph, bona 
fide hedging transactions shall mean sales of any commodity 
for future delivery on or subject to the rules of any board 
of trade to the extent that such sales are offset in quantity 
by the ownership or purchase of the same cash commodity 
or, conversely, purchases of any commodity for future de- 
livery on or subject to the rules of any board of trade to the 
extent that such purchases are offset by sales of the same 
cash commodity. There shall be included in the amount of 
any commodity which may be hedged by any person— 
[Emphasis supplied.] 


“(A) the amount of such commodity such person is raising, 
or in good faith intends or expects to raise, within the next 
twelve months, on land (in the United States or its Terri- 
tories) which such person owns or leases; 


“(B) an amount of such commodity the sale of which for 
future delivery would be a reasonable hedge against the 
products or by-products of such commodity owned or pur- 
chased by such person, or the purchase of which for future 
delivery would be a reasonable hedge against the sale of any 
product or by-product of such commodity by such person.” 
[Emphasis supplied.] 


10. On December 22, 1938, the Commodity Exchange Com- 
mission, pursuant to authority vested in it by section 4a(1) of 
the act, issued an order (17 CFR 150.1; 3 F. R. 3145) which pro- 
vided, in part, as follows: 

“As used herein, the word ‘grain’ includes...corn... 

and the word ‘person’ includes individuals, associations, 
partnerships, corporations, and trusts. 

“Findings of Fact 

“Pursuant to the provisions of Section 4a of the Commodity 
Exchange Act (U.S.C., 1934 ed. and Supp. III, title 7, sec. 
6a), the Commodity Exchange Commission, after full con- 
sideration of the record made at a public hearing held in 
Chicago, Illinois, beginning December 1, 1937, of which due 
public notice had been given, and at which all persons were 
given opportunity to hear, present, refute, and comment upon 
evidence in the premises, does hereby find the following: 
“A. Except as otherwise stated herein, trading in any one 
grain for future delivery on a contract market, by a person 
who holds or controls a speculative net position of more than 





SS eS OD 


ft PRO SY 


— Fe “|S 


._™ 





CORN PRODUCTS REFINING COMPANY 1123 
Cite as 13 A.D. 1117 


2,000,000 bushels, long or short, in any one future or in all 
futures combined, in such grain on such contract market, 
tends to cause sudden and unreasonable fluctuations and 
changes in the price of such grain not warranted by changes 
in the conditions of supply or demand, and is not needed to 
maintain market liquidity or to facilitate hedging on such 
contract market. * * * 

“Upon the foregoing facts, it is concluded that in order to 
diminish, eliminate, or prevent the undue burden of exces- 
sive speculation in grain futures which causes unwarranted 
price changes, it is necessary to establish limits on the 
amount of speculative trading, under contracts of sale of 
grain for future delivery on contract markets, which may 
be done by any one person; that 2,000,000 bushels is a rea- 
sonable limitation on the net long or short position which 
any person may hold or control and upon the daily pur- 
chases or sales which any person may make, in any one 
grain or any one contract market, in any one future or all 
futures combined; * * * 

IT IS HEREBY ORDERED That the following limits on 
the amount of trading under contracts of sale of grain for 
future delivery on or subject to the rules of contract markets 
which may be done by any person be, and they are hereby, 
proclaimed and fixed, to be in full force and effect on and 
after December 31, 1938; 

“POSITION LIMITS 

“1. The limit on the maximum net long or net short posi- 
tion which any one person may hold or control in any one 
grain on any one contract market, except as specifically 
authorized by paragraph 2 hereof, is: 2,000,000 bushels in 
any one future or in all futures combined. 

“2. To the extent that the net position held or controlled 
by any one person in all futures combined in any one grain 
on any one contract market is shown to represent spreading 
in the same grain between markets, the limit on net position 
in all futures combined set forth in paragraph 1 hereof may 
be exceeded on such contract market, but in no case shall 
the excess result in a net position of more than 3,000,000 
bushels in all futures combined nor more than 2,000,000 
bushels in any one future. * * * 

“The foregoing limits upon position and upon daily trading 
shall not be construed to apply to bona fide hedging transac- 
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tions as defined in paragraph (3) of section 4a of the Com- 
modity Exchange Act.” 

The position limits established in said order of the Commodity 

Exchange Commission were in full force and effect at the time 

of the transactions involved herein. 


11. On April 11, 1952, as the result of transactions thereto- 
fore executed for its account on the Chicago Board of Trade, the 
respondent held the following net long open contract position in 
corn futures: 














Future Quantity 
May 1952 1,640,000 bushels 
July 1952 1,500,000 bushels 
December 1952 510,000 bushels 
Total 8,650,000 bushels 





No part of this long position in corn futures represented spread- 
ing in the same grain between markets. On the same date, as the 
result of transactions theretofore executed for its account on 
other boards of trade, respondent held a short open contract posi- 
tion in September raw sugar futures of 7,000 long tons and in 
October cottonseed oil futures of 840,000 pounds. 








12. As of April 11, 1952, respondent had the following out- 
standing contracts for the sale of corn products and by-products 
to its subsidiaries and to unaffiliated purchasers: 








(a) Contracts with various purchasers, including its subsidi- 
aries, for the sale of starch, syrup and dextrin for delivery 
within 30 days at the market price on the day of shipment, the 
manufacture of which would require 1,059,000 bushels of corn. 








(b) Contracts with unaffiliated purchasers for the sale of dex- 
trose for delivery within 30 days at the market price on the day 
of shipment, the manufacture of which would require 547,000 
bushels of corn. 


(c) Contracts with Corn Products Sales Company, a wholly 
owned sales subsidiary, for the sale of dextrose for delivery 
within 30 days at fixed prices, the manufacture of which would 
require 2,007,000 bushels of corn. 











(d) Contracts with unaffiliated foreign purchasers for the sale 
of starch, syrup and dextrose at fixed prices, the manufacture 
of which would require 207,000 bushels of corn. 
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(e) Contracts with unaffiliated purchasers for the sale of 
41,000,000 pounds of gluten feed and meal for delivery within 
30 days at fixed prices, the manufacture of which would require 
approximately 3,090,000 bushels of corn, which would, at the 
same time, yield 105,000,000 pounds of starch or 130,000,000 
pounds of syrup. 


13. Dextrose sells in competition with cane sugar. Historic- 
ally, the market price of dextrose follows the price of refined 
cane sugar and dextrose sells at a fixed differential of 15 or 16 
percent below the market price of refined cane sugar. Cane sugar 
is sold at a firm price for 30 days ahead. A change in the price 
of refined cane sugar will not take effect until 30 days after the 
change is announced. The maximum market price of dextrose is 
predictable and, as a practical matter, is fixed for at least 30 
days. 


14. By experimenting for some years, respondent has devel- 
oped a method of using futures markets by which it assures 
itself of a profit in what it calls its cerelose operations. Follow- 
ing this method in connection with 15,225,000 pounds of dextrose 
it expected to sell to customers the latter part of 1952, on April 
11, 1952, it had purchased 510,000 bushels of December corn 
futures, and had sold 7,000 long tons of raw sugar futures and 
840,000 pounds of cottonseed oil futures. 


15. Respondent forecasts what its sales will be for months 
ahead, and the error in its forecasts has proved to be small. 
‘Based on such forecasts, it schedules the amounts of corn it will 
process 60 days ahead. It considers the future demand of its 
customers (what it forecasts it will sell) to be an obligation, 
whether or not covered by contract. 


16. Respondent’s trading in futures is not done for the pur- 
pose of speculating in price differences, but in good faith for 
the purpose of offsetting risks and reducing costs in its business. 
It regards such trading as proper and legitimate hedging. 


CONCLUSIONS 


I 


Section 4a(1) of the act (7 U.S.C. 6a(1)), quoted above in 
Finding of Fact 7, finds that excessive speculation in futures of 
any commodity on or subject to the rules of contract markets is 
an undue and unnecessary burden upon interstate commerce and 
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provides that the Commodity Exchange Commission for the pur- 
pose of diminishing, eliminating or preventing such burden shall, 
from time to time, after notice, hearing, etc., “. . . proclaim and 
fix such limits on the amount of trading under contracts of sale 
. . - for future delivery on or subject to the rules of any contract 
market which may be done by any person as the commission 
finds is necessary to diminish, eliminate, or prevent such burden.” 
[Emphasis supplied.] Section 4a(2), as seen from Finding of 
Fact 8, makes it unlawful for any person to buy or sell any 
amount of a commodity for such future delivery in excess of any 
daily trading limit fixed by the commission or which will give 
a person a position in excess of any trading limit for net long or 
short positions fixed by the commission. The only exceptions to 
the trading restrictions contained in the act are (1) the authori- 
zation in section 4a(1) to the commission to exempt “spreads” 
or “straddles” and (2) the exemption for bona fide hedging 
transactions in section 4a(3). 

It is seen, then, that the act provides for orders by the com- 
mission fixing trading position limits for any person, that a posi- 
tion in excess of such limit is unlawful, and that the only 
transactions exempted by the act from trading limits are those 
specified. Therefore, whatever the degree of speculation involved 
in the futures transactions of a person, the act makes them sub- 
ject to the trading limit orders of the commission unless the 
transactions are exempt as bona fide hedging transactions under 
the act or are exempt by the commission as spreads or straddles. 


The respondent argues that the trading limit provisions of the 
act apply only to speculative trading, that the commission’s order 
can only do likewise, that the respondent’s corn futures trading 
is not speculative because it is done to stabilize the cost of corn 
to it and to assure a continuing source of supply of corn for the 
respondent’s manufacturing and selling needs and that, there- 
fore, whether or not its futures transactions are exempt as hedg- 
ing, the trading limit provisions of the act and the order are 
inapplicable to it. Of course, the respondent’s futures transac- 
tions are carried on in connection with its business and do not 
represent the kind of trading engaged in by those who trade only 
in price differences. As we have seen, however, the act provides 
for fixing trading limits, makes it unlawful to exceed the trading 
limit and exempts only bona fide hedging transactions and 
spreads or straddles when so provided by the commission. 
Whether or not the kind of trading done by the respondent should 
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have been treated the same for the trading limit purposes of the 
act as the trading of a speculator trading only in price differ- 
ences was a matter for decision by Congress. The act appears to 
make no distinction among types of trading except for the 
exemption for bona fide hedging transactions. The statutory pro- 
visions have the effect of throwing into the broad category of 
speculative trading, transactions which are not bona fide hedg- 
ing transactions. The commission’s order fixing 2,000,000 bushels 
as the position limit for corn futures exempts bona fide hedging 
transactions and provides higher limits where spreads between 
markets in corn futures are involved. The order follows the act. 
There is no question of spreads involved so that we come down 
to the main issue in this proceeding, namely, whether the respon- 
dent’s net long futures position of 3,650,000 bushels on April 11, 
1952, was in violation of section 4a of the act and of the com- 
mission’s order or whether its corn futures purchases were bona 
fide hedging transactions exempt by the act and the order at 
least to the extent that the respondent’s position exceeded 2,000,- 
000 bushels. 


II 


The respondent contends that its entire long futures position 
of 3,650,000 bushels constituted hedges exempt under the act and 
the order. The basic reasoning in support of this contention is 
that the respondent is entitled under section 4a(3) (B) of the act 
to have considered as hedges the amount of corn futures pur- 
chases which would be a reasonable hedge against future sales 
of corn products and by-products by the respondent. The respon- 
dent argues that “sale” in section 4a(3) (B) extends to sales of 
products and by-products to take place in the future without the 
existence of contracts of sale at the time of the futures pur- 
chase, that unquestionably its business necessitates the grinding 
of corn for sales of products and by-products and that corn 
futures purchases against such future sales of products and by- 
products are hedges under the act subject only to whatever limits 
on amounts of such purchases are set by the word “reasonable.” 
The respondent ventures an opinion that an amount of purchases 
to cover its “nearby needs,” for example, a sixty-day supply 
(amounting to 10 to 12 million bushels) would not be unreason- 
able. 

As part of its case on this phase of the problem, the respondent 
points out that its futures trading is done for protective pur- 
poses rather than speculation, that is, that its futures purchases 
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tend to assure it supplies of cash corn as well as to stabilize the 
costs of corn to it. In this latter connection the respondent adverts 
to the fact that prices for corn products and by-products are 
relatively more stable than corn prices and that trading in 
futures as the respondent does, that is, by treating account-wise 
the profit or loss on its futures transactions as part of the cost 
of corn purchased, tends to smooth out fluctuations in its cost of 
corn. The respondent urges that it forecasts with great accuracy 
its needs for corn and the prices at which it will sell corn prod- 
ucts and by-products in the future and that, therefore, these 
forecasts which it regards as commitments, supply a legitimate 
basis for regarding futures purchases against such forecast sales 
as hedging exempt from trading limits by the act. 


The respondent seemingly makes use of the word “reasonable” 
in section 4a(3) (B) of the act as though it confers a completely 
different and much wider immunity from trading limits than 
section 4a(3) prescribes. We do not believe this to be the case. 
Section 4a(3) lays down a definition of “bona fide hedging trans- 
actions” which requires a futures purchase to be balanced by a 
sale of the cash commodity and vice versa. Paragraph (B), deal- 
ing in hedging with respect to products or by-products of a com- 
modity as distinguished from the commodity itself, permits the 
addition of what would be a reasonable hedge in such cases. 
Obviously paragraph (B), in using the word “reasonable,” refers 
to such items as conversion factors and is not an indefinite 
expansion of the word “reasonable” in the case of products or 
by-products of a commodity beyond the definition of “bona fide 
hedging transactions” in section 4a(3). Obviously, too, the word 
“hedge” in paragraph (B) does not have a meaning different 
from that in section 4a(3). There is no indication in the legisla- 
tive history that Congress intended to enlarge exemptions for 
trading with respect to products and by-products, as distin- 
guished from commodities themselves, to anything reasonable or 
commercially advantageous to the trader without reference to 
the definition of bona fide hedging transactions. In other words, 
if anticipated sales of a cash commodity itself without fixed price 
commitments would not qualify futures purchases as a bona fide 
hedging transaction under section 4a(3), anticipated sales of the 
product of a commodity would not make futures purchases 
against such sales a hedge under section 4a (3) (B). 

In essence, a hedge is the assumption of a new risk in order to 
offset an opposite risk to which the hedger is subject. Webster’s 
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New International Dictionary (2d ed. 1950). In the futures 
market, the traditional function of hedging is to supply a form 
of insurance against price fluctuations? in connection with trans- 
actions in the cash or “spot”? commodity or products of such com- 
modity and is based upon the assumption that price movements 
in the cash commodity market will parallel those in the futures 
market. Hedging is employed by buyers or owners of the cash, 
that is the physical, commodity and those dealers or processors 
who have entered into contracts for the forward sale of the com- 
modity or product thereof and who at the time of making the 
contracts for forward sale do not own the commodity to be deliv- 
ered or processed. 


A typical illustration of hedging by futures purchasers follows. 
A flour miller contracts in midsummer to deliver 5,000 barrels 
of flour in the late fall at a price based upon prevailing prices 
for wheat. The contract price is sufficient to cover costs and 
insure a milling profit. The month of November arrives and the 
miller, by reason of an advance in the price of wheat, may be 
compelled to pay a higher price per bushel than the price on 
which he based his estimate when he contracted to mill the flour 
at the fixed price. The advance in wheat prices may well destroy 
any anticipated milling profits. In order to eliminate the risk of 
a change in the price of the raw material, the miller will buy 
December wheat futures contracts at the time he makes the 
contract for the sale of the flour. In the interval between the 
time when the contract for the sale of the flour is made and 
November when he will need the wheat to manufacture the flour, 
the price of wheat may rise or fall. When November arrives, he 
purchases wheat of the quality and grade he desires. If the price 
of wheat has advanced, he loses the amount of the advance since 
he has to pay more for the wheat than the price of wheat at the 
time he made his contract to sell flour, but at the time he obtains 
the actual cash wheat, he simultaneously closes out his hedge 
transaction by selling the December futures contracts. He makes 
a profit on his futures transaction which balances his loss on the 
purchase of the cash wheat and insures to him his normal mill- 
ing profit on the manufacture and sale of the flour at a small 


1The Oxford New English Dictionary (1901), giving usage illustrations as far back as 
1672, defines ‘‘hedge’’ to mean: ‘‘8. To secure oneself against loss on (a bet or other 
speculation) by making transactions on the other side so as to compensate more or less 
for possible loss on the first.’’ 

2 The value of futures trading for such purpose has been the historica] defense against 
eliminating or curtailing futures trading. 
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cost in commissions. If the price of wheat has declined between 
the time of making the contract to sell the flour and the pur- 
chase of the necessary wheat, the profit on the purchase of the 
wheat is balanced by a corresponding loss on the futures trans- 
action. 


As can be seen from the illustration, the hedge is used to 
insure processors against loss due to price changes in commodi- 
ties. Its purpose is to insure processing profit. Its object is not 
to return a speculative profit, for the reason that any profit de- 
rived on the futures merely equalizes or offsets a loss which has 
been incurred on a transaction or market position in the cash 
commodity market. The cash market transaction and the exchange 
transaction are complementary. By means of the futures trad- 
ing, the hedger passes on to others a market risk, that is, the 
risk of price change in the commodity. Accordingly, an essential 
characteristic of true hedging is a price commitment with respect 
to the cash commodity or product which is protected by a futures 
transaction. In other words, a futures sale is a hedge to the 
extent that the trader owns or purchases an equivalent amount 
of the cash commodity or products or by-products thereof and a 
futures purchase is a hedge to the extent that the trader has 
contracts for forward sales of the cash commodity or products or 
by-products of the commodity at fixed prices. See testimony of 
Dr. W. E. Beach, tr. pp. 178-180; article on “Hedging,” Encyclo- 
pedia Britannica (1942 ed.) ;? Hoffman, Future Trading Upon 
Organized Commodity Markets (U. of Pa. Press, 1932), pp. 377- 
418; Hoffman, Hedging by Dealing in Grain Futures (1925), pp. 
114, 123-124; Vol. VII, Report of the Federal Trade Commission 
on the Grain Trade (1926) pp. 33-47; Hoffman, Future Trading 
and the Cash-Grain Markets (U.S. Dep’t of Agriculture, Circular 
No. 201, 1932) p. 22; Baer and Woodruff, Commodity Exchanges 
(Harper, 3d ed., 1935) pp. 83-88, 118-120; Emery, Speculation 
on the Stock and Produce Exchanges of the United States (Co- 
lumbia University, 1896) p. 160; Baer and Saxon, Commodity 
Exchanges and Futures Trading (Harper, 1949) pp. 197-218. 


There are many reported court decisions dealing with hedging 
and these, too, generally regard hedging to be a form of protec- 


*The first paragraph of this article states: ‘‘Hedging, a method by which traders in 
commodities may partially or entirely insure themselves against loss from price fluctua- 
tions. The technique of hedging is the making at about the same time of two contracts of 
opposite though corresponding nature; one a genuine trade contract with a view to obtain- 
ing a dealer’s ordinary trade profit, the other an insurance or protective contract in the 
speculative or ‘futures’ market which counteracts loss (and profit) on the first transaction 
through price fluctuations. .. .’’ 
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tion from price fluctuations and expressly or impliedly consider 
as an essential element of a true hedge a price commitment 
with respect to the cash commodity or product thereof that is 
hedged.* 

While one may run across an occasional use of the term “hedg- 
ing” in a broader sense than its traditional meaning, and while 
there may be, as claimed by the respondent, an opinion in some 
quarters of the trade® that the term encompasses trading done 
for protective purposes but without price commitments, there 
seems little doubt as to the legislative intent of the Commodity 
Exchange Act which is necessarily what we are concerned about 
in this proceeding. Section 4a(3) exempts “bona fide hedging 
transactions” from trading limit orders and defines bona fide 
hedging transactions as sales of futures to the extent that such 
sales are offset in quantity by purchases of the same cash com- 
modity and purchases of futures to the extent that such pur- 
chases are offset by sales of the same cash commodity. This is 
the definition of traditional hedging. Paragraphs (A) and (B) 
add amounts which can be considered as “hedging transactions” 
under the act, (A) being amounts of a commodity which the 
trader expects to raise and (B) amounts of futures sales of a 
commodity which would be a reasonable hedge against owner- 
ship or purchase of the products or by-products of the commodity 
and amounts of futures purchases of a commodity which would 
be a reasonable hedge against sales of products or by-products 
of the commodity. As we have poirited out above, “reasonable 
hedge” in the case of products or by-products of commodities is 
subject to and governed by the definition of “bona fide hedging 
transactions” given in section 4a (3). 
















*E.g., United States v. New York Coffee and Sugar Exchange, 263 U.S. 611, 619 
(1924); Board of Trade v. Christie Grain and Stock Company, 198 U.S. 236, 249 (1905); 
Commissioner v. Farmers and Ginners Cotton Oil Company, 120 F. (2d), 772, 774 (C.C.A. 
5th, 1941) ;Borllin-Harrison Company v. Lewis Company, 182 Tenn. 342, 187 S.W. (2d) 
17, 23 (1945); Lyons Milling Company v. Goffe & Gardener, 46 F. (2d) 241, 247 (C.C.A. 
10th, 1931). In Commissioner v. Farmers and Ginners Cotton Oil Company, supra, 
the general principles are given as follows (p. 774): 

‘*A hedge is a form of price insurance; it is resorted to by business men to avoid the 
risk of changes in the market price of a commodity. The basic principle of hedging is 
the maintenance of an even or balanced market position. To exercise a choice of risks, to 
sell one commodity and buy another, is not a hedge; it is merely continuing the risk in a 
different form. That is what the taxpayer did in this case. It did not retain its crude oil 
and sell refined; it sold crude and bought refined when it had no actual commodity on 
hand or future commitments to be protected from price variations. [Emphasis supplied.] 

5The respondent, e.g., cites a current rule of Commodity Exchange, Inc., of New York 
to the effect that (for margin purposes) a hedge shall include a futures purchase against 
the sale of a product from the commodity or a related commodity or any amount of such 
commodity or related commodity which a person in good faith intends to consume as 
manufacturer, etc. 
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The legislative history of the act confirms our conclusion that 
the intent was to exempt from trading limits what was consid- 
ered to be “legitimate” or “bona fide’ hedging, namely, the 
futures trading supplying protection from price fluctuations to 
traders in cash commodities and processors having price com- 
mitments with respect to the cash commodities or products 
thereof. See section 3 of the act which contains a legislative find- 
ing that futures trading transactions “. . . are utilized by ship- 
pers, dealers, millers and others engaged in handling commodities 
and the products and by-products thereof in interstate commerce 
as a means of hedging themselves against possible loss through 
fluctuations in price. . . .” [Emphasis supplied.] Hearings before 
Committee on Agriculture on H.R. 3009, 74th Cong., 1st Sess. 104- 
105, 108 (1935) ; Hearings before Committee on Agriculture and 
Forestry on H.R. 6772, 74th Cong., 2d Sess. 10-18, 38-46, 231-235, 
255 (1936). See also the discussion in the Senate, 80 Cong. Rec. 
6161, 7853, 7855, 7909, 7912, 7918, 8012, 8014, 8015, 8086, 8087, 
8089 (1936). 


Accordingly, it is seen that whatever assurance from the 
standpoint of getting supplies of corn to process may be afforded 
the respondent by its purchases of corn futures, such a reason 
for futures purchases does not make them hedges under the act. 
We come down, then, to the bare question as to whether future, 
expected, or anticipated sales of corn products and by-products 
qualify corn futures purchases against such sales as hedges under 
the act when such sales are not covered by contracts to sell but 
are forecast or estimated with a high degree of accuracy both as 
to volume and price. 


Anticipated sales of a commodity or its products or by-prod- 
ucts are not commitments that qualify futures purchases of the 
commodity as hedges exempt from trading limits under the act. 
Regardless of the accuracy of its forecasts, the respondent is 
under no binding obligation to sell its corn products in any par- 
ticular amounts at fixed prices. The prices at which it sells its 
products are not tied down but are free to reflect any changes 
in the price of corn during the interval between the purchases of 
the corn futures and the sales of the products. As a matter of 
economics, then, it would seem that no matter how the respondent 
keeps its accounts, the respondent is not passing on to others a 
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market risk when it purchases corn futures but is itself assum- 
ing a risk of change in the price of corn.® But, at any rate, an 
examination of the act shows that paragraph (A) of section 
4a(3) specifically provides that the amount of a commodity a 
person is raising or in good faith expects to raise may be hedged. 
This, of course, means that the hedging authorized by paragraph 
(A) was not allowed by section 4a(3) without paragraph (A) 
and, since anticipated ownership by the raising of a commodity 
was specifically added to 4a(3) and anticipated sales of a com- 
modity or products were not, the inference is obvious that antici- 
pated sales do not afford a basis for hedging under section 4a(3). 
It is clear, too, that the intention of Congress was to write a 
tight definition of hedging which would leave little room for 
broadening by administrative interpretation.’ 


Any lingering doubts about the act’s meaning in this respect 
are dispelled by the defeat in the Senate of a proposed amend- 
ment to the bill that became the act which sought to qualify as 
hedging under the act futures purchases of a commodity against 
anticipated sales of the products of the commodity.® 80 Con. Rec. 
7910 (1936). The defeat was due to disapproval of the amend- 
ment’s objectives rather than, as urged by the respondent, a 
belief that the amendment was unnecessary because such pur- 
chases were treated as hedges by the bill without the proposed 
amendment. 


In the light of the foregoing considerations, we disagree with 
the respondent’s claim that its estimated or anticipated sales of 


®See p. 399 of Hoffman, Future Trading Upon Organized Commodity Markets 
(U. of Pa. Press, 1932). Hoffman describes as ‘‘open speculation,’’ but commonly asso- 
ciated with hedging, the situation in which a cotton merchant sells futures before he pur- 
chases actual cotton although the operation might prove to be a wise policy in view of the 
type of business anticipated during the forthcoming season. 


7Senator Pope of Idaho, apparently the floor manager of the bill in the Senate, stated 
as follows: ‘‘ . .. the definition of bona fide hedging, which appears in the first part of 
the bill, is so specific that no regulation could be made by the Secretary of Agriculture 
contrary to it or expanding it. I think the definition of hedging is very specific, and is 
limited strictly to the amount of cash grain, either bought or sold, plus the amount of 
grain that may be raised for a period of 1 year by one who owns or has rented land or 
the products and by-products of the commodity. That is so specific and is so definite that, 
in my opinion, and in the opinion of others who appeared before the committee, there 
would be no reason to say that the Secretary could go beyond that definition or extend 
the definition of hedging.’’ 80 Cong. Rec. 7854 (1936). 


8 The proposed amendment was offered by Senator Murphy of Iowa and admittedly 
sought to enlarge the definition of hedging in the bill to permit large manufacturers of 
grain to purchase grain futures against anticipated sales of grain products. The justifica- 
tion advanced for the proposed amendment is much the same as that supplied by the 
respondent in this proceeding. (80 Cong. Rec. 7908 (1936). 

e 
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corn products exempt its corn futures purchases as hedges under 
the act. No part of the corn futures purchases in issue should be 
classified as hedges under the act due to such anticipated sales of 
corn products. 


III 


Next there are for consideration the sales contracts for corn 
products listed in Finding of Fact 12. As shown by Finding of 
Fact 12(a), the respondent had outstanding contracts as of April 
11, 1952, with various purchasers, including its subsidiaries, for 
the sale of starch, syrup and dextrin for delivery within 30 days 
at the market price on the day of shipment, the manufacture of 
which would require 1,059,000 bushels of corn. Under the pricing 
provisions of these contracts, there were present no fixed com- 
mitments by the respondent as to price. The market prices for 
the products could reflect any intervening changes in the price 
of corn between the dates of the sales contracts and the deliv- 
eries under the contracts. There was no risk of price fluctuations 
incurred by the respondent and therefore, any corn futures pur- 
chases against such contracts would not be needed to protect 
against the risk of price fluctuations. We have concluded above 
that hedging exempted by the act involves the essential charac- 
teristic of a price commitment (except in connection with the 
raising of commodity) with respect to the cash commodity or 
product and, since such commitment is absent in connection with 
these contracts, nothing should be deducted as hedges from the 
respondent’s long futures position of 3,650,000 bushels because of 
these contracts. The contracts with the respondent’s subsidiaries, 
as explained below with respect to the respondent’s fixed price con- 
tracts with Corn Products Sales Company, are subject to an addi- 
tional disqualifying factor. 


IV 


Finding of Fact 12 (b) recites that the respondent had out- 
standing contracts as of April 11, 1952, with unaffiliated pur- 
chasers for the sale by respondent of dextrose, or refined corn 
sugar, for delivery within 30 days at the market price on the 
day of shipment, the manufacture of which would require 547,000 
bushels of corn. On the surface, it would appear that the conclu- 
sion expressed with respect to the contracts for the sale of 
starch, syrup, and dextrin also applies to the contracts for the 
sale of dextrose since the pricing provisions are identical. How- 
ever, although these contracts provide for the sale of dextrose 
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for delivery within 30 days at the market price on the day of 
shipment, it appears from the evidence that the interrelationship 
between the price of cane sugar and dextrose and the pricing 
peculiarities of the cane sugar industry operate to result in fixed- 
price dextrose contracts. The testimony in this proceeding indi- 
cates that the market price of dextrose is predictable and is, in 
actuality, fixed for a period of 30 days because dextrose sells at 
a fixed differential below the sugar price and sugar prices are 
fixed for 30 days ahead. While the testimony is not clear as to 
what happens when sugar prices are reduced rather than ad- 
vanced, upon the evidence in this proceeding, the recommenda- 
tion of the referee that futures purchases against these contracts 
be considered hedges under the act is adopted. The amount of 
such futures purchases to be so considered is determined below. 


Vv 


From Finding of Fact 12 (c) it appears that, on April 11, 
1952, the respondent had outstanding contracts with its wholly 
owned subsidiary, Corn Products Sales Company, for the sale by 
respondent to its subsidiary of dextrose at a fixed price, the 
manufacture of which would require 2,007,000 bushels of corn. 
It is complainant’s position that the respondent corporation does 
not subject itself to a market risk or hazard when it sells its 
products at fixed prices to a wholly owned subsidiary and that, 
therefore, such contracts could not be the bases for hedges under 
the act. In the usual case where a processor makes a forward 
sale based upon then existing prices for the commodity, a market 
risk is present because a rise in the price of the raw material 
after the contract is entered into and before the raw material is 
procured will result in a loss to the seller and a gain to the buyer. 


Since the subsidiary is wholly owned by the respondent, the 
subsidiary’s profits and losses are those of the respondent. If the 
price moves against the seller, respondent loses, but as the owner 
of the buyer, it also gains and vice versa. There is, then, no risk 
of price fluctuations which would qualify the contracts as the 
bases for hedging operations exempted from trading limits by 
the act. If this be disregard of the corporate separateness of the 
sales subsidiary, we think it justified. If large companies having 
wholly owned sales subsidiaries can make fixed price contracts 
with their subsidiaries the grounds for hedging, the act’s provi- 
sions for trading limits would be frustrated by such companies. 
In the field of public law, corporate separateness is often ignored 
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where recognition of the separate entity in a particular instance 
would enable evasion or circumvention of public law. “It is well 
settled, however, that the corporate entity may be disregarded 
when failure to do so would enable the corporate device to be 
used to circumvent a statute.” Alabama Power Co. v. McNinch 
et al., 94 F. (2d) 601, 618 (App. D.C. 1939). See also the numer- 
ous cases cited in Fletcher, Cyclopedia of the Law of Private 
Corporations, § 45. 


VI 


The respondent had outstanding contracts on April 11, 1952, 
as shown by Finding of Fact 12 (d), for the sale by respondent 
to unaffiliated foreign purchasers of starch, syrup, and dextrose 
at fixed prices, the manufacture of which would require 207,000 
bushels of corn. The complainant concedes that futures purchases 
against such contracts are hedges under the act. These contracts 
provide for the sale of corn products at fixed prices and conse- 
quently create a market risk. Therefore, respondent’s long futures 
position should be reduced because of such contracts, the amount 
to be computed below, in determining whether respondent’s long 
position exceeded the trading limit established by the commission. 


VII 


Finding of Fact 12 (e) discloses that the respondent, on April 
11, 1952, also had outstanding contracts for the sale by respon- 
dent to unaffiliated purchasers of 41,000,000 pounds of gluten 
feed and meal for delivery within 30 days at fixed prices which 
would require 3,090,000 bushels of corn to manufacture. These 
sales would appear to be items against which the purchase of 
corn futures would be a hedge under the act. The question re- 
mains, however, as to the amount of corn futures that may be 
purchased as a hedge thereon. The respondent contends that it 
should be permitted to classify the entire 3,090,000 bushels of 
corn futures as hedges. The complainant, on the other hand, con- 
tends that only about 770,000 bushels of corn futures may be so 
classified because feed and meal are corn by-products and repre- 
sent only about one-fourth of the total products derived from the 
milling of corn. 

The respondent does not claim that it has fixed price commit- 
ments for the sale of the starch or starch products, but only for 
the by-products, feed and meal, which represent approximately 
one-fourth of the yield from a bushel of corn. Section 4a(3) (B) 
of the act provides that “there shall be included in the amount 
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of any commodity which may be hedged . . . an amount of such 
commodity . . . the purchase of which for future delivery would 
be a reasonable hedge against the sale of any product or by- 
product of such commodity. . . .” [Emphasis supplied.] Where 
futures are purchased as a hedge against a sale of the commodity 
itself, there is no problem as to quantity. Section 4a(3) of the 
act provides that bona fide hedging means the purchase of any 
commodity for future delivery to the extent such purchases are 
offset by sales of the same cash commodity.* However, when deal- 
ing with the purchase of futures against the sale of products or 
by-products of a regulated commodity, the statute contains the 
qualification as to reasonableness of amount of futures that may 
be purchased as a hedge. The purchase of a given amount of corn 
futures would be a reasonable hedge against the forward sale at 
fixed prices of all the products of such amount of corn, but it is 
not believed that it would be a reasonable hedge against the sale 
of only a fourth of such products. Where the commodity yields 
different processed products, there would be considerable duplica- 
tion if each product were hedged as if it were the total yield of 
the commodity processed. Since the respondent has a market risk 
only with respect to one-fourth of the 3,090,000 bushels of corn, 
the purchase of corn futures beyond 770,000 bushels because of 
such risk could not be considered a reasonable hedge. This is 
especially so in view of the legislative intent to restrict and 
define the amount of futures that may be purchased as a hedge. 
The amount of futures purchases to be deducted from the respond- 
ent’s position as hedges because of these contracts is computed 


below. 


Vill 


We come next to the respondent’s “cerelose operations” de- 
scribed in Finding of Fact 14. Cerelose is the respondent’s brand 
name for dextrose. These operations consist of the purchase of 
corn futures against the simultaneous sale of raw sugar futures 
and cottonseed oil futures. It is respondent’s position that this 
operation is a reasonable hedge under the act because it insures 
the profit which it expects to realize from its anticipated dextrose 
production. On April 11, 1952, respondent was long 510,000 


* Senator Pope, when explaining the bill in the Senate, stated: ‘‘The important thing in 
that connection is that on one side or the other of these transactions exists a cash com- 
modity, and as the cash commodity is necessarily limited in amount, the future trading 
would be limited to the amount of the cash commodity.’’ 80 Cong. Rec. 6161 (1936). 
See also Hearing Before Committee on Agriculture and Forestry on H.R, 6772, 74th Cong., 
2d Sess., 201 (1936). 





1138 COMMODITY EXCHANGE ACT 
Cite as 13 A.D. 1117 


bushels of December corn futures as against a short September 
and October futures position of 7,000 long tons of raw sugar and 
840,000 pounds of cottonseed oil, respectively. Respondent’s ex- 
planation of this transaction is that the cost of production of 
dextrose is determined by the cost of corn, but its selling price is 
determined by the price of refined cane sugar with which it 
competes. In planning future production and sales of dextrose, the 
respondent observes the relationship between the price of cane 
sugar and the price of corn and determines when this relationship 
is such that if cash corn were obtained and manufactured into 
dextrose, the dextrose could be sold at a fair profit. It then buys 
corn futures in an amount equivalent to its expected dextrose 
production. In the course of producing dextrose, corn oil is derived 
as a by-product. There is no corn oil futures market, but corn oil 
competes with cottonseed oil and its price is related to the price 
of cottonseed oil. Accordingly, in order to fix the selling price of 
corn oil which will be produced together with the dextrose, the 
respondent sells cottonseed oil futures in an amount equivalent 
to its expected corn oil production. All these futures operations 
are conducted simultaneously. 

Respondent appears to be contending that the purchase of the 
510,000 bushels of corn futures is a reasonable hedge against the 
anticipated production and sale of dextrose and that “the fact 
that in the dextrose price insurance operation other commodities 
are used does not affect the validity of the purchase of corn 
futures against the sale of corn products as a hedge under the 
Act.” Anticipated sales of dextrose, as we have concluded above, 
do not afford a valid basis under the act for classifying futures 
purchases against such sales as hedges. The purchase of corn 
futures against sales of cottonseed oil futures and sugar futures 
is a straddle and not a hedge. Under section 4 of the act a futures 
purchase of a commodity can be a hedge only against the sale of 
such commodity or a product or by-product thereof. Sales of 
sugar and cottonseed oil futures are not sales of the commodity, 
corn, or products or by-products thereof, with respect to which 
the futures purchases are made. 


Ix 


We have determined, then, that there exists bona fide hedging 
under the act for corn futures purchases by the respondent (1) 
against the respondent’s sales contracts for dextrose described in 
Finding of Fact 12 (b), (2) against the respondent’s fixed price 
sales contracts for starch, syrup and dextrose to foreign pur- 
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chasers described in Finding of Fact 12 (d), and (3) against the 
respondent’s sales contracts for meal and feed described in Find- 
ing of Fact 12 (e). Regarding 547,000 bushels of corn futures 
purchases as a hedge for the dextrose contracts mentioned in 
Finding of Fact 12 (b) and 207,000 bushels of corn futures 
purchases as a hedge for the contracts mentioned in Finding of 
Fact 12 (d), there is available a total of 754,000 bushels as a 
hedge against these contracts. About one-fourth of the production 
from a bushel of corn is feed and meal so that in addition to 
serving as hedges for the sales contracts for dextrose, starch and 
syrup, one-fourth of the 754,000 bushels, or 188,500 bushels, 
should also serve as a hedge against the respondent’s feed and 
meal sales contracts referred to in Finding 12 (e). Deducting 
these 188,500 bushels from 770,000 bushels which is a reasonable 
hedge for the 41,000,000 pounds of feed and meal contracts, leaves 
581,500 bushels of futures to be added to the 754,000 bushels to 
get the total bushels of corn futures purchases exempt from trad- 
ing limits as hedges. The total is 1,335,500 bushels. Subtracting 
this total from the respondent’s net long position on April 11, 
1952, of 3,650,000 bushels gives a result of 2,314,500 bushels or 
a net long position in excess of the trading limit of 2,000,000 
bushels. Accordingly as alleged in the complaint, the respondent 
by virtue of its net long position in corn futures on April 11, 1952, 
and thereafter violated section 4a of the act and the order of the 
commission. 

Respondent contends that because the 2,000,000 bushels limit, 
as here interpreted, is the equivalent of the corn requirements 
of its competitors for from 60 days to a year, but of respondent’s 
requirements for less than two weeks, the limit discriminates 
against respondent in violation of the due process clause of the 
Fifth Amendment. It also alleges that because the law prescribes 
no trading limits for sugar futures, limits on corn futures unlaw- 
fully discriminate against respondent by restricting it while not 
restricting its competitors who sell cane sugar. Even if it were 
appropriate for an agency charged with administering a statute 
to declare it unconstitutional, we would not do so on these grounds. 
A regulation is not unlawful because it may bear more heavily 
upon one than upon another. Bowles v. Willingham, 321 U.S. 503, 
518 (1944); Secretary of Agriculture v. Central Roig Refining 
Company, 338 U.S. 604, 618-619 (1950). “Congress may choose 
the commodities and places to which its regulation shall apply.” 
Currin v. Wallace, 306 U.S. 1, 14 (19389). 
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All exceptions, suggestions, objections, arguments, etc., of the 
respondent inconsistent with this decision and order are overruled. 

The sanction authorized by section 6(b) of the act is an order 
to the contract markets requiring such markets to refuse for a 
specified period all trading privileges thereon to a person who 
has been found to have violated the act or any of the rules and 
regulations thereunder. The act provides for a court review of 
such an order to refuse trading privileges. The matters involved 
in this proceeding present issues upon which honest differences 
of opinion may exist and which have not been settled by court 
decisions under the act. Any sanction, therefore, should be a 
minimum one. In the light of all the circumstances, it is concluded 
that an order should be issued requiring the contract markets 
to refuse all trading privileges to the respondent for a period 
of one day. 

ORDER 


Beginning on the 30th day after the date of this order, all 
contract markets shall refuse all trading privileges thereon to 
the respondent, Corn Products Refining Company, for a period 
of one day. 


A copy of this decision and order shall be served upon the 
respondent and upon each contract market. 


(No. 4119) 


In re A. E. ALBERT AND A. E. ALBERT AND SONS, INC. CEA Docket 
No. 64. Decided December 28, 1955. Supplemental Order Decem- 
ber 29, 1954. 


Suspension of Trading Privileges—Failure to Submit 
Reports—Wilfulness—Consent Order 


Where respondents failed to submit reports concerning transactions in potato 
futures and submitted incomplete and inaccurate reports with respect 
to similar transactions, in spite of previous warnings, and respondents 
admitted the allegations and consented to the entry of an order, held, 
effective January 3, 1955, all contract markets shall refuse all trading 
privileges to the respondents for a period of 15 days, with the exception 
of bona fide orders with which respondents have no interest other than 
the usual broker-customer relationship. 

. Benjamin M. Holstein for Commodity Exchange Authority. Mr. A. E. 
Albert and A. E. Albert and Sons, Inc., of Worthington, Massachusetts, 
respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a quasi-judicial proceeding under the Commodity Ex- 
change Act (7 U.S.C., Chapter 1), instituted by a complaint and 
notice of hearing issued under section 6(b) of the act (7 U.S.C. 9) 
on November 12, 1954, by the Assistant Secretary of Agriculture. 
The complaint charged that the respondent corporation failed to 
submit reports concerning its transactions in potato futures on 
30 occasions within a period of approximately 13 months and that 
it submitted incomplete and inaccurate reports with respect to 
similar transactions on 46 other occasions within that period, in 
violation of section 4i of the act (7 U.S.C. 6i) and sections 6.10, 
6.11, 6.12, and 6.21 of the rules and regulations thereunder (17 
CFR 6.10, 6.11, 6.12, 6.21). The complaint alleged that these 
violations were wilful because the respondents had been previously 
informed in writing that their continued delinquency in connection 
with reporting requirements would result in formal action. 

No hearing was held. On December 21, 1954, prior to the date 
set for hearing, the respondents filed a document under section 
0.4(b) of the rules of practice (17 CFR 0.4(b)), in which they 
admitted the facts alleged in the complaint, waived hearing on 
the charges, and consented to the entry of the order hereinafter 
set forth, with findings of fact. 


FINDINGS OF FACT 


1. Respondent A. E. Albert and Sons, Inc. is a corporation 
organized under the laws of the State of Massachusetts. The 
address of the said corporation is P. O. Box 107, Worthington, 
Massachusetts. On September 24, 1954, the said corporation was 
registered as a futures commission merchant under the Com- 
modity Exchange Act and is presently so registered. Respondent 
A. E. Albert, an individual whose address is Chesterfield Avenue, 
Worthington, Massachusetts, is the president and principal share- 
holder of the respondent corporation, and manages and controls 
its business. At all times material to this complaint, the said 
A. E. Albert was a member of the New York Mercantile Ex- 
change, and by reason thereof the respondent corporation exer- 
cised membership trading privileges on the said exchange. 

2. The New York Mercantile Exchange is a duly designated 
contract market under the Commodity Exchange Act. 

3. The acts and transactions hereinafter described were initi- 
ated and carried out under the supervision and direction of 
respondent A. E. Albert in his capacity as president and managing 
officer of the respondent corporation. 
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4. On each day during the periods from September 10, 1953 
to November 17, 1953, from December 17, 1953 to March 23, 1954, 
from May 13, 1954 to May 16, 1954, and from July 22, 1954 to 
October 18, 1954, the net long or net short open contract position 
of respondent A. E. Albert and Sons, Inc. in potato futures on the 
New York Mercantile Exchange ranged from 25 carlots to 174 
carlots in a single future. By reason of the fact that such quan- 
tities were equal] to or in excess of 25 carlots in one potato future, 
the said corporation was in reporting status and was required to 
report to the Commodity Exchange Authority with respect to all 
transactions executed and all open contract positions held for its 
account in all potato futures on all boards of trade (exchanges) 
during the said periods, as provided in section 4i of the Com- 
modity Exchange Act and sections 6.10, 6.11, 6.12, and 6.21 of 
the rules and regulations thereunder (17 CFR 6.10, 6.11, 6.12, 
6.21). 


5. On approximately 30 business days within the periods 
specified in paragraph 4, and while the respondent corporation 
was in reporting status as therein described, transactions in potato 
futures on the New York Mercantile Exchange were executed 
for the account of the said corporation, but the respondents failed 
or refused to report to the Commodity Exchange Authority with 
respect to such transactions. On approximately 46 other business 
days within the periods specified in paragraph 4, and while the 
respondent corporation was in reporting status as_ therein 
described, transactions in potato futures on the New York Mer- 
cantile Exchange were executed for the account of the said 
corporation, but the respondents submitted incomplete and inac- 
curate reports with respect to such transactions. 


6. Between July 17, 1952 and January 12, 1954, the Com- 
modity Exchange Authority communicated with the respondents 
nine times because of their failure to submit reports and because 
of the submission of incomplete and inaccurate reports. On Janu- 
ary 12, 1954, the Administrator of the Commodity Exchange 
Authority addressed a letter to respondent A. E. Albert, calling 
attention to the delinquency of the respondents in submitting 
reports, informing them that such delinquency was a continuing 
violation of the Commodity Exchange Act, and warning them that 
continued failure in this regard might result in the institution 
of administrative proceedings directed toward denial of trading 
privileges on contract markets. 
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CONCLUSIONS 


Section 4i of the Commodity Exchange Act provides as follows: 
Sec. 4i. It shall be unlawful for any person to make any 
contract for the purchase or sale of any commodity for future 
delivery on or subject to the rules of any contract market 
unless such person shall report or cause to be reported to the 
properly designated officer in accordance with the rules and 
regulations of the Secretary of Agriculture (1) ...and (2) 
whenever such person shall directly or indirectly have or 
obtain a long or short position in any commodity or in any 
future of such commodity, equal to or in excess of such 
amount as shall be fixed from time to time by the Secretary 
of Agriculture.... 


Section 6.10 of the rules and regulations provides as follows: 
Sec. 6.10. Persons holding or controlling open contracts of 
specified size; reports on Form 603. Every person who holds 
or controls open contracts in any one potato future on any 
one contract market which equal or exceed the amount fixed 
by the Secretary of Agriculture (in sec. 6.21 hereof) for 
reporting purposes under section 4i (2) of the Commodity 
Exchange Act shall report to the Commodity Exchange 
Authority on Form 603. Such report shall be made daily: ... 


With respect to potato futures, the amount fixed by the Secretary 
of Agriculture for reporting purposes under these provisions is 
25 carlots (17 CFR 6.21). Other sections of the rules and regula- 
tions prescribed the time for filing reports and the information 
to be furnished (17 CFR 6.11, 6.12). 

The respondents have admitted the facts alleged in the com- 
plaint, which have been adopted as the findings of fact in this 
proceeding. It thus appears that they failed to file reports on 
30 occasions when they were required to do so and that they 
submitted incomplete and inaccurate reports on 46 similar occa- 
sions. The failure to file complete, correct, and accurate reports 
when and as required is contrary to and constitutes a violation of 
the provisions of the act and the regulations. The number of 
instances involved and the fact that the respondents were given 
prior warning justify the conclusion that these violations were 
wilful. The complainant has recommended that the stipulation 
which the respondents have filed under section 0.4(b) of the rules 
of practice be accepted and that the order to which they have 
consented be issued. It is so concluded. 
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ORDER 


Effective January 3, 1955, all contract markets shall refuse all 
trading privileges to A. E. Albert, either for his own account or 
for the accounts of other persons, such refusal to apply to all 
trading done and positions held directly by the said A. E. Albert, 
and also to trading done and positions held indirectly through 
persons owned or controlled by the said A. E. Albert, or otherwise. 


Effective January 3, 1955, all contract markets shall refuse to 
A. E. Albert and Sons, Inc., all trading privileges for its own or 
house account for a period of fifteen (15) days, such refusal to 
apply to all trading done and positions held directly by the said 
A. E. Albert and Sons, Inc., and also to all trading done and 
positions held indirectly through persons owned or controlled by 
the said A. E. Albert and Sons, Inc., or otherwise, Provided, that 
such refusal shall not be construed to prohibit the execution of 
bona fide orders received by the said A. E. Albert and Sons, Inc., 
in its capacity as a registered futures commission merchant under 
the Commodity Exchange Act, in connection with which orders 
neither the said A. E. Albert and Sons, Inc. nor A. E. Albert has 
any interest other than the usual broker-customer relationship. 

A copy of this decision and order shall be served on the respond- 
ents and on each contract market. 


































SUPPLEMENTAL ORDER 


On December 28, 1954, an order was entered in this proceeding, 
effective January 3, 1955, directing all contract markets to deny 
all trading privileges on such markets to A. E. Albert and A. E. 
Albert and Sons, Inc. The denial of trading privileges to A. E. 
Albert did not state the period of denial. Such period is fifteen 


(15) days. 











STAY ORDER 
(No. 4120) 
In re CORN PRODUCTS REFINING COMPANY. CEA Docket No. 55. 
Decided December 28, 1954. 18 A.D. 1117. Mr. Samuel A. McCain 
of New York, New York, and Mr. Woodson D. Scott of Lord, Day 
& Lord, of New York, New York, for respondent. Decision by 
Thomas J. Flavin, Judicial Officer. 


CORRECTION AND DELETION 
In re EDWARD R. BYER, STARRELS, MCKERR, MCKERR, AND MATHY. 
CEA Docket No. 62. Decided November 10, 1954. 13 A.D. 1051. 
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The syllabus published in the 1954 November issue of the Agriculture 
Decisions in connection with this case, which states that trader-respondent 
admitted trading in futures in excess of limits and concealing such trans- 
actions and that the other respondents admitted such concealment and sub- 
mission of false reports, is in error and is hereby withdrawn, said respondents 
having admitted only jurisdictional facts. 


(No. 4121) 


In re UNION STOCK YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Decided December 9, 1954. 


Continuation of Rates and Charges 


Inasmuch as the petition is still under consideration, the current schedule of 
rates and charges is temporarily continued in effect until February 14, 
1955, unless changed before that date, pending a determination with 
respect to respondents petition for certain increase in yardage charges. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on 
October 8, 1954, continuing in effect to and including December 
14, 1954, the order of June 26, 1953 (12 A.D. 770), which author- 
ized it to put into effect and assess the current schedule of rates 
and charges. 

On August 17, 1954, respondent filed a petition requesting 
authority to modify its current schedule of rates and charges by 
putting into effect as soon as possible certain increases in the 
present yardage charges. Notice of the petition and its contents 
was published in the Federal Register on August 26, 1954 (19 
F.R. 5452), and all interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matter. 

On September 10 and 22, 1954, certain objections were filed to 
the increases in yardage rates requested by respondent. Subse- 
quently, various petitions for leave to intervene were filed, a 
prehearing conference was held, and a number of motions, 
replies thereto, and answers to replies were filed. On December 
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9, 1954, the Livestock Division, Agricultural Marketing Service, 
filed an answer to the petition for modification and expressed its 
views with respect to the other documents that have been filed. 
At the present time there appears to be no agreement between 
the parties and others in this proceeding as to the disposition of 
the petition for modification, and there have been no rulings made 
in connection with the procedural questions raised in the case. 
Under the circumstances the Livestock Division has recommended 
that inasmuch as the authority for assessment of the current rates 
and charges is scheduled to expire on December 14, 1954, unless 
continued in effect before that date, an order be issued continuing 
in effect temporarily the order of June 26, 1953, in order to allow 
sufficient time for the disposition of this matter. 

Accordingly, the order issued on June 26, 1953, is continued in 
effect to and including February 14, 1955, unless changed before 
the latter date. 

The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than 5 days after their 
date. Undue delay in making this order effective may adversely 
affect the marketing of livestock. Accordingly, good cause is found 
for making this order effective in less than 30 days. 

This order shall become effective on December 15, 1954, and 
remain in effect to and including February 14, 1955, unless 
changed before the latter date. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 



























(No. 4122) 


In re WOOTTEN-FADDIS-DILLINGER COMMISSION COMPANY. P&S 
Docket No. 2116. Decided December 9, 1955. 







Cease and Desist—Violations of Act—Charging for Feed 
and Shelter Not Furnished—Failing to Render Non-Dis- 
criminatory Stockyard Services—Consent Order 






Where respondents, in connection with the sale of livestock consigned to 
them for sale on a commission basis, charged and collected from the 
consignors of the livestock sums for feed or shelter which were not 
furnished, held, respondents engaged in and used unfair, unjustly dis- 
criminatory and deceptive practices and failed to render just, fair and 
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non-discriminatory stockyard services in violation of the act, and as 
respondents have agreed to the issuance of a cease and desist order, 
such order is issued, 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Messrs. Roy S. Faddis and Harry Dillinger, partners, d/b/a Wootten- 
Faddis-Dillinger Commission Company, of National Stock Yards, Illinois, 
respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the act. An Order of Inquiry and Notice of Hearing 
was filed on July 26, 1954, by the Acting Director, Livestock 
Division, Agricultural Marketing Service, charging that respond- 
ents violated various provisions of the act. On August 31, 1954, 
respondents filed an answer admitting the allegations contained 
in said Order of Inquiry and Notice of Hearing but denying that 
the violations were wilful, and agreeing to “the issuance of a 
cease and desist order.’’ Respondents stated that the violations 
were due to the dishonest operations of one of their employees, 
who has been discharged, and that they had no knowledge of the 
violations. They further stated that all consignors of livestock 
involved in the transactions described in the Order of Inquiry 
and Notice of Hearing “have been contacted and the necessary 
adjustments made” and that their method of handling feeding 
and yarding records has been changed so that “mistakes will be 
held to a minimum.” The Livestock Division, by its attorney, has 
recommended that an order be issued requiring respondents to 
cease and desist from the practices complained of in the Order of 
Inquiry and Notice of Hearing. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stock Yards, 
Illinois, hereinafter referred to as the stockyard, was at all times 
mentioned herein a posted stockyard subject to the provisions of 
the act. 


2. Respondents are registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and render 
clearing services, at the stockyard, and at the times of the trans- 
actions of respondents hereinafter referred to were so registered. 
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3. Respondents, at the stockyard, in at least 464 transactions 
during the period from January 5, 1953 through April 13, 1954, 
in connection with the sale of livestock consigned to them for sale 
on a commission basis, charged the consignors of the livestock 
and collected from them approximately $2,677.91 for feed which 
was not fed to their livestock or shelter services which were not 
furnished to them in said transactions, or both. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that the 
respondents engaged in and used unfair, unjustly discriminatory 
and deceptive practices, and failed to render just, fair and non- 
discriminatory stockyard services, in violation of sections 304, 
307 and 312(a) of the act. 

Inasmuch as respondents have agreed and the complainant has 
recommended that an order be issued which would require the 
respondents to cease and desist from the practices complained of 
in the Order of Inquiry and Notice of Hearing, the order will be 
issued. 


ORDER 


The respondents shall cease and desist from engaging in or 
using the unfair, unjustly discriminatory and deceptive practices 
set out in the Findings of Fact above. 

This order shall become effective on the 6th day after its service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4123) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 485. Decided December 16, 1954. 


Continuation of Rates and Charges 


As the parties are agreed, respondent’s petition to continue assessing the 
rates and charges now in effect is granted to and including July 31, 1955, 
unless changed by further order before that date. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
_ Mr. Lynn S. Kemper, of Denver, Colorado, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.) 

The respondents are now operating under an order issued on 
July 20, 1954 (13 A.D. 688), which authorized them to put into 
effect and assess to and including January 31, 1955, the current 
schedule of rates and charges. 

On November 26, 1954, respondents filed a petition requesting 
authority to continue assessing the current schedule of rates and 
charges “for a period of at least six months.” Prior to the issu- 
ance of the order of July 20, 1954, authorizing increases in rates 
and charges, notice of the petition therefor was published in the 
Federal Register, and, although interested persons were afforded 
an opportunity to indicate a desire to be heard in the matter, 
no interested person notified the Hearing Clerk of a desire to be 
heard. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the order of July 
20, 1954, be continued in effect to and including July 31, 1955. 


Inasmuch as the parties are agreed, the order issued on July 


20, 1954, is continued in effect to and including July 31, 1955, 
unless changed by further order before the latter date. 

This order shall become effective on February 1, 1955, and 
remain in effect to and including July 31, 1955, unless changed 
by further order before the latter date. Copies hereof shall be 
served upon the parties by registered mail or in person. 


(No. 4124) 


In re RUSSELL PACKING COMPANY, DOWER PACKING COMPANY 
AND THOMAS W. DowER. P&S Docket No. 1986. Decided De- 
cember 17, 1954. 

Dismissal—Moot Question 

Where the matter is considered moot, it is concluded that there is no necessity 

for adjudicating the problem, and the complaint is dismissed. 


Mr. Benj. M. Holstein for Livestock Branch, Production and Marketing 
Administration (now Livestock Division, Agricultural Marketing Serv- 
ice). Mr. Thomas J. Carroll of Brown & Carroll, of Chicago, Illinois, for 
respondents. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an order of inquiry and notice of hearing issued April 9, 1952, 
by H. E. Reed, Director, Livestock Branch, Production and Mar- 
keting Administration, United States Department of Agriculture, 
acting under authority delegated by the Secretary of Agriculture. 
The Russell Packing Company is an Illinois corporation engaged 
in the packing business and it purchases livestock at the Union 
Stockyards, Chicago, a stockyard posted under the act. Thomas 
W. Dower is the principal shareholder in the corporation and 
exercises management and control over its business. He is also 
the sole owner of the Dower Packing Company. The complain- 
ant’s contention that the Dower Packing Company is a packer 
as defined in the act is disputed by respondent Dower Packing 
Company. 

The order of inquiry charges that the respondents engaged in 
and were engaging in an unfair, unjustly discriminatory, and 
deceptive practice or device in connection with their business at 
the stockyard. The charges are based upon allegations that the 
respondents were employing one Timothy Hunt to buy livestock 
at the stockyard, although the said Timothy Hunt’s registration 
under the act as a dealer was suspended for a period of fifteen 
months, effective October 10, 1951, for bribing weighmasters. 
The order of inquiry alleges also that two of such acts of bribery 
were committed in connection with livestock bought for Russell 
by Hunt out of his dealer account, and that the employment of 
Hunt as a buyer during the period of his suspension as a dealer 
enabled him to continue activities at the stockyard substantially 
similar to those in connection with which the suspension order 
was issued and had the effect of nullifying such order. 

The respondents’ answer admits that Russell is a packer and 
that Hunt was employed by Russell to purchase livestock for its 
account at the stockyard and that Hunt was under suspension as 
a dealer, but denies that the act was being violated by reason 
of such employment. The answer also denies that Hunt’s activi- 
ties as an employee were similar to those in which he engaged 
as a dealer. As affirmative defenses, the answer alleges that Hunt 
has been in Russell’s employ as a buyer continuously since 1946, 
that his duties for Russell were the same after, as they were 
before, his suspension, that prior to his suspension he operated 
as a dealer in livestock and also as a buyer employed by Russell, 
but that since the suspension he has functioned only as a buyer 
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for Russell. The answer denies that any of the acts of bribery 
for which Hunt was suspended were committed in connection 
with purchases by him for the account of Russell. Respondent 
Dower Packing Company denies that it is a packer, denies that 
it buys livestock at the stockyard, and denies that it employed 
Timothy Hunt as a buyer of livestock. 

Will Rogers, Office of Hearing Examiners, United States De- 
partment of Agriculture, was assigned as examiner in the pro- 
ceeding and presided at the hearing. The respondents were rep- 
resented by Thomas J. Carroll, of the firm of Brown and Carroll, 
Chicago, Illinois. Benj. M. Holstein, Office of the Solicitor, United 
States Department of Agriculture, appeared as the counsel for 
the complainant. The hearing was held in Chicago, and both sides 
offered testimony and introduced exhibits. In his report, the 
hearing examiner recommended dismissal of the order of inquiry. 
Complainant filed exceptions to the report. The respondents also 
filed exceptions to some of the recommended findings of fact 
made by the hearing examiner. 

The only available sanction if the respondents should be found 
to have violated the act as charged is the issuance of a cease and 
desist order. Of course, Timothy Hunt’s suspension as a dealer 


expired some time ago (January 1953) and we do not believe it 
likely that the situation involved will recur. We see no necessity 
for adjudicating the problem and we conclude that the matter 
should be dismissed as moot. 


ORDER 


The complaint herein is dismissed. 
Copies hereof shall be served on the parties. 


(No. 4125) 


In re STAR LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2111. Decided December 17, 1954. 


Cease and Desist—Violations of Act—Selling Livestock 

to and for Employee of Respondent—Submitting Ac- 

counts of Sale Containing False Names as Purchasers— 
Selling for Employee Not Registered with Secretary 


Respondent is ordered to cease and desist from violating the act as described 
in the Findings of Fact by: 
(1) selling livestock consigned to it for sale on a commission basis 
to an employee of respondent; 
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(2) submitting accounts of sale showing assumed or otherwise incor- 
rect names as the purchasers of such livestock; and 

(3) selling livestock for an employee of respondent who was not 
registered with the secretary as a dealer. 


Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Star Live Stock Commission Company, a corporation, of Omaha, 
Nebraska, respondent, pro se. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed on June 14, 1954, by the Director of the Live- 
stock Division, Agricultural Marketing Service. The complaint 
charged that the respondent engaged in a series of violations of 
the act and the regulations issued pursuant thereto, the nature 
of which violations will be hereinafter described in detail. Re- 
spondent filed an answer in which it admitted the material charges 
set forth in the complaint but denied that the violations were 
wilful. Admission of the material facts of the complaint consti- 
tutes waiver of oral hearing. Pursuant to section 202.9(c) of the 
rules of practice (9 CFR 202.9(c)), Hearing Examiner John 
Curry issued a report with respect to which no exceptions were 
filed. The recommendations of the hearing examiner are adopted 
herein. 


FINDINGS OF FACT 


1. The Union Stock Yards, Omaha, Nebraska, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary to buy and sell 
livestock on a commission basis, at the stockyard, and at the times 
of the transactions of respondent hereinafter referred to was so 
registered. 


3. Respondent, at the stockyard, on or about the dates and in 
the transactions listed below and at divers other times during the 
period from October 1, 1953, through January 30, 1954, sold live- 
stock consigned to it for sale on a commission basis to Leo 
Zarestky, an employee of respondent, for his individual trading 
account and, in connection with certain of such sales transactions, 
submitted to the consignors of the livestock accounts of sale show- 
ing assumed or otherwise incorrect names as the purchasers of 
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the livestock instead of the name of Leo Zarestky, copies of which 
were made a part of respondent’s accounts and records, as follows: 
No. of Head of Name Shown as Purchaser 
Date of Sale Livestock Sold on Account of Sale 
Oct. 1, 19538 1 steer Forman 
steers Leo Zarestky 
steers Forman 
1 steer Forman 
8 cattle Forman 
1 cattle Forman 
1 calf Zaresky 
1 calf Forman 
calves Zaresky 
1 cattle Forman 
1 cattle Leo Zarestky 
mixed Shaw 
3 heifers Hall 
4. Respondent, at the stockyard, on or about the dates and in 
the transactions listed below and at divers other times during the 
months of October and November, 1953, knowingly permitted Leo 
Zarestky, an employee of respondent, who was not registered with 
the Secretary and not bonded as required by the act and the 
regulations, to engage in dealer operations through the facilities 
of respondent by selling livestock for such unregistered dealer 
for his individual trading account, as follows: 
Date of Sale No. of Head of Livestock Sold 
Oct. 5, 1953 2 steers 
8 1 heifer 
13 14 heifers 
15 3 heifers 
20 5 heifers 
Nov. 15 1 heifer 
25 1 steer 
CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 3, respondent 
has violated sections 304, 307, 312(a), and 401 of the act (7 U.S.C. 
205, 208, 213, 221) ; sections 201.43 and 201.60 of the regulations 
(9 CFR 201.48, 201.60) ; and section 10 of an act entitled “An 
Act to Create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” which section is incorporated 
in and made a part of the Packers and Stockyards Act, 1921, by 
virtue of the provisions of section 402 of the latter act (7 U.S.C. 
222). By reason of the facts set forth in Finding of Fact 4, 
respondent has violated sections 304, 307, and 312(a) of the act 
(7 U.S.C. 205, 208, 213). The respondent is engaged in a public 
business subject to Federal regulation under an administrative 


2 
2 
3 
3 
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statute and is, therefore, charged with knowledge of the provisions 
of the statute and the regulations. The violations of the act war- 
rant the application of an appropriate sanction. 


ORDER 

Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set forth above 
in the Findings of Fact. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in its 
business. 

This order shall become effective on the sixth day after the 
date hereof and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4126) 


BARNEY’S POTATO COMPANY v. AUGUST QUATTROCKI. PACA 
Docket No. 6361. Decided December 10, 1954. 


Failure to Pay Balance of Purchase Price of Vegetables— 
Default 
Where complainant claimed reparation in the amount of the alleged balance 
of the purchase price of vegetables sold and delivered to respondent, 
held, that in accordance with the rules of practice under the act, re- 
spondent, by failing to file an answer, admitted the material facts alleged 
in the complaint, and his failure to pay promptly to complainant the 
balance of the purchase price of the onions is a violation of section 
2 of the act, for which reparation should be awarded to complainant. 
Barney’s Potato Company, of Chicago, Illinois, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on February 3, 1954. Formal com- 
plaint was filed on August 23, 1954. 

Complainant seeks an award of reparation in the amount of 
the alleged balance of the purchase price of 6 lots of vegetables 
sold and delivered to respondent in May, October and November 
1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on September 11, 1954. A copy of 
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the report of investigation and a copy of the formal complaint 
was served upon respondent by regular mail on October 8, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 

1. Complainant is a partnership composed of Barney Gothelf, 
Sam S. Seigel, and Dan A. Reitman, doing business as Barney’s 
Potato Company, whose post office address is 31 S. Water Mar- 
ket, Chicago 8, Illinois. 

2. Respondent is an individual, August Quattrocki, whose post 
office address is 7856 Eberhart Avenue, Chicago 19, Illinois. At 
the times of the transactions involved herein, respondent was 
licensed under the Act. . 

3. In the course of interstate commerce, and by oral con- 
tracts, complainant sold to respondent the following lots of vege- 
tables on the dates and terms indicated: 








Unit 
Commodity Price Extension Total 

May 22 1953— 

Balance due for potatoes $15.50 
October 20, 1953— 

2 sacks Wisc. potatoes $2.25 fob $ 4.50 4.50 

1 sack Minn. onions 1.50 fob 1.50 

8 sacks Canada turnips 1.50 fob 4.50 

6 sacks N. D. potatoes 2.90 fob 17.40 23.40 
October 21, 1953— 

10 sacks Idaho potatoes 2.50 fob 25.00 
November 4, 1953— 

15 sacks Idaho potatoes 2.10 fob 31.50 

1 sack Red onions 1.50 fob 1.50 

7 sacks Idaho potatoes 5.25 fob 36.75 

1 sack Idaho wh, onions 2.35 fob 2.35 72.10 
November 10, 1953— 

10 sacks Colo. potatoes 8.40 fob 34.00 

5 bales potatoes 1.95 fob 9.75 43.75 








$184.25 





1156 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 1156 


4. Six lots of vegetables meeting the specifications of the 
foregoing contracts of sale, having previously been received by 
complainant in interstate or foreign commerce, were delivered 
to respondent at complainant’s place of business and were ac- 
cepted by respondent without complaint. 


5. The purchase price of the six lots of vegetables is $184.25, 
of which only $20.00 has been paid by respondent, leaving due 
and owing to complainant from respondent the sum of $164.25. 


6. Informal complaint was filed on February 3, 1954, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the six lots of vegetables is in violation 
of Section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $164.25, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $164.25, with 
interest thereon at the rate of 5 percent per annum from Decem- 
ber 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4127) 


BELSON Bros. v. I. MELTZER & SON. PACA Docket No. 6271. 
Decided December 10, 1954. 
Interpretation of Provision of Contract of Purchase and 


Sale for Oregon Russet Potatoes—Failure to Pay Balance 
of Purchase Price 


Where complainant claimed reparation for the balance of the purchase price 
of potatoes sold by complainant to respondent, and the latter in its 
answer denied that the potatoes met the specifications of the contract of 
sale because the contract called for Oregon Russets, but the potatoes 
shipped were produced in the State of California, held, that since Russet 
potatoes produced—in the Stronghold—Tulelake Area of California, which 
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is within the Klamath Basin, are customarily shipped and sold as Oregon 
Russet potatoes, the shipment met the requirements of the contract, and 
there was no misrepresentation in this respect; and therefore, com- 
plainant is entitled to an award of reparation for the balance of the 
purchase price, 


Evidence—Failure to Sustain Burden of Proof of 
Defense—New Agreement 


Where respondent submitted no evidence in support of its claim that com- 
plainant gave its consent that the potatoes should be sold for the account 
of complainant, it is concluded that respondent has failed to sustain the 
burden of proof of the allegation in the answer. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Ned Stein of 
Philadelphia, Pennsylvania, for respondent. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on May 10, 1954, complainant seeks 
to recover the alleged balance of the purchase price of a carload 
of potatoes sold and delivered to respondent in October 1952. 


A copy of the report of investigation made by the Department 
was served upon complainant’s representative on May 17, 1954. 
A copy of the formal complaint and a copy of the report of inves- 
tigation were served upon respondent on the same date. Respon- 
dent filed an answer to the complaint on June 22, 1954, denying 
that respondent is indebted to the complainant in the amount 
claimed, or in any other amount. It is averred in the answer that 
the carload of potatoes did not meet contract specifications in 
that it was not a tarload of Oregon Russets. Respondent further 
avers that complainant, upon being notified that the potatoes 
were not as represented, agreed that respondent should sell the 
potatoes for the account of the complainant and make payment 
upon that basis. 

Since the amount claimed as damages in this proceeding is not 
in excess of $500, the case is determined in accordance with the 
shortened method of procedure provided by the Rules of Practice 
(7 CFR 47.20). Pursuant to this procedure, complainant filed an 
opening statement of facts on July 8, 1954, accompanied by a 
brief. Respondent filed an answering statement in the form of 
an affidavit, supported by a brief. Complainant’s statement in 
reply consisted of an affidavit by Joe Belson. 
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FINDINGS OF FACT 


1. Complainant is an individual, Joe Belson, doing business 
as Belson Bros., whose address is 1425 South Racine Avenue, 
Chicago 8, Illinois. 


2. Respondent is a partnership composed of Isadore Meltzer 
and Max Meltzer, doing business as I Meltzer & Son, whose 
address is 28 Oregon Avenue, Philadelphia, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


3. On or about October 22, 1952, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of Oregon Russet potatoes contained in car PFE 73852, 
then on track in Chicago, consisting of 68 bags of U.S. No. 1 
potatoes, at a price of $5.50 per cwt., delivered Philadelphia, 
Pennsylvania, and 292 bags of U.S. No. 2 potatoes at a price of 
$4.50 per cwt., delivered Philadelphia, for a total gross invoice 
price of $1,688.00, less freight of $681.60, or a net price to re- 
spondent of $1,006.40. 


4. On or about October 22, 1952, complainant diverted from 
Chicago, Illinois, to respondent at Philadelphia, Pennsylvania, 
said car PFE 73852, containing the potatoes described in Find- 
ing of Fact No. 3. 


5. Upon arrival of the potatoes at Philadelphia, the respondent 
notified complainant that it appeared the potatoes originated at 
Stronghold, California, were billed at Tulelake, California, and 
therefor that it was not a car of Oregon Russet potatoes, as rep- 
resented and as called for by the contract. 


6. Complainant informed respondent that the potatoes had 
been represented by the original shipper as Oregon Russets, that 
complainant had inspected the potatoes on track at Chicago, and 
that the bags were stencilled “Oregon Selected Klamath Russets, 
For the Best Trade, U.S. No. 1,” or “Oregon Klamath potatoes, 
Best Bet, U.S. No. 2, El-Bee Potato Co., Hatfield, Calif., 100 Ibs. 
Net Weight.” The potatoes were produced in the Stronghold- 
Tulelake, California, area of the Klamath Basin. 


7. Respondent accepted the potatoes and sold them for a total 
price of $1,445.00. On or about November 6, 1952, respondent 
deducted from the gross proceeds freight, demurrage, labor, com- 
mission, and other expenses, totaling $844.56, and remitted to 
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complainant the sum of $600.44, or $405.96 less than the agreed 
contract price. Respondent is indebted to complainant in the 
latter amount. 


8. An informal complaint was filed on December 5, 1952, 
which was within 9 months from the time the cause of action 
herein alleged accrued. 


CONCLUSIONS 


There are two questions for determination in this case. First, 
were the potatoes Oregon Russets as specified in the contract? 
Second, did the parties agree that the potatoes would be sold by 
respondent for the account of complainant? 

The first question was decided in a previous case filed by the 
original shipper, L. Blumenthal & Sons, against the complainant 
in this case, which is reported in Volume 13 A.D., at page 128. 
In considering the question of whether Russet potatoes pro- 
duced in the State of California, less than one mile from the 
California-Oregon State line, met the requirements of the con- 
tract calling for Oregon Russet potatoes, the Department stated 
that there was no misrepresentation by the shipper in stating 
that the potatoes were Oregon Russets. It was held that the ship- 
ment from a point so near to the place of origin specified in the 
contract is substantial compliance with the terms of the contract, 
citing an analogous case, Simplot Western Idaho Produce, Inc. v. 
Dallas Produce Co., 11 A.D. 826, wherein we held that U.S. No. 1 
Triumph potatoes shipped from Jamieson, Oregon, about 25 
miles across the Snake River from the Idaho State line, in sacks 
branded “Idaho-Oregon potatoes,” met the specifications of a 
contract for U.S. No. 1 Idaho Triumph potatoes. It is concluded 
that the potatoes in this case were in accordance with contract 
specifications. 

As to the second question, the burden of proof is upon respon- 
dent, who alleged a new agreement between the parties, to prove 
that complainant authorized respondent to sell the potatoes for 
the account of complainant. Complainant emphatically denies that 
respondent was authorized to sell the potatoes for complainant’s 
account. This was also denied when the question arose in the 
case filed against complainant by the shipper. Since respondent 
has submitted no evidence in support of its claim that complain- 
ant gave its consent that the potatoes should be sold for the 
account of complainant, it must be concluded that respondent has 
failed to sustain the burden of proof on this point. 
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Since respondent accepted the potatoes without complaint as 
to quality or condition, and it has been established that the pota- 
toes were in accordance with contract terms, respondent is liable 
to complainant for the full purchase price. Respondent has paid 
$600.44 to complainant and there remains due and owing to com- 
plainant from respondent the sum of $405.96. Complainant should 
be awarded reparation in that amount, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 


pay to complainant, as reparation, the sum of $405.96, with 
interest thereon at the rate of 5 percent per annum from Novem- 
ber 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4128) 


L. S. COPELAND COMPANY v. Woop’s GROCERY. PACA Docket No. 
6372. Decided December 10, 1954. 


Failure to Pay Purchase Price of Tomatoes—Default 


Where complainant claimed reparation in the amount of the alleged purchase 
price of tomatoes sold and delivered to respondent, held, that in accord- 
ance with the rules of practice under the act, respondent, by failing to 
file an answer, admitted the material facts alleged in the complaint, and 
his failure to pay promptly to complainant the agreed purchase price 
of the tomatoes is a violation of section 2 of the act, for which reparation 
should be awarded to complainant, 


Yancey, Robertson & King, of Atlanta, Georgia, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on October 14, 1954. Complainant 
alleges that in June 1954, it sold and delivered to respondent a 
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truckload of tomatoes, but that respondent has failed to pay any 
part of the purchase price. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 21, 1954. A copy of the report of investiga- 
tion was served upon complainant’s attorneys on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Lewis S. Copeland, trading 
as L. S. Copeland Company, whose post office address was 1050 
Murphy Avenue, S.W., Atlanta, Georgia. 


2. Respondent is an individual, Troy Wood, trading as Wood’s 
Grocery, whose post office address is Alexandria, Indiana. At the 
time of the transaction complained of herein, respondent was 
licensed under the Act. 


3. On or about June 4, 1954, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent 150 
half-crates of tomatoes, at $2.00 each, and 100 10-lb. crates of 
tomatoes, at $1.10 each, making a total purchase price of $410.00, 
f.o.b. complainant’s store in Atlanta, Georgia. 


4. On or about June 4, 1954, tomatoes conforming to the terms 
of the contract were shipped in respondent’s truck from Atlanta, 
Georgia, in interstate commerce, to Alexandria, Indiana. Respond- 
ent received and accepted the tomatoes and made no complaint 
with respect thereto. 

5. Although requested to do so, respondent has failed and 


refused to pay to complainant the agreed purchase price of 
$410.00, or any part thereof. 


6. The formal complaint was filed on October 14, 1954, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the Rules of Practice (7 CFR 47.8(c) ). 

The facts thus admitted are that in June 1954, complainant sold 
to respondent the tomatoes set forth in Finding of Fact No. 3, 
for the total amount of $410.00; that tomatoes which conformed 
to the terms of the contract of purchase and sale were delivered 
to respondent at Atlanta, Georgia, and shipped in interstate com- 
merce; that respondent accepted the tomatoes as set forth in 
Finding of Fact No. 4, without complaint, but failed to pay the 
agreed purchase price of $410.00 or any part thereof. 

Respondent’s failure to make payment promptly to complainant 
for the tomatoes in question is in violation of Section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$410.00, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shail 
pay to complainant, as reparation, the sum of $410.00, with 
interest thereon at the rate of 5 percent per annum from July 1, 
1954, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4129) 


V. GUIFRE & SONS v. VETERANS WHOLESALE FRUIT & PRODUCE 
AND/OR GAMCO, INC. PACA Docket No. 6366. Decided December 
10, 1954. 


Failure to Pay Balance of Purchase Price of Onions— 
Default 
Headnotes in 13 A.D. 1154, applicable here. 


Mr. Alexander A. Cerio, of Canastota, New York, for complainant. Miss 
Lenore H, Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on March 22, 1954. A formal com- 
plaint was filed on August 2, 1954. Complainant seeks an award 
of reparation in the amount of the alleged unpaid balance of the 
purchase price of a truckload of onions sold and delivered to 
respondent in October 1953. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on October 13, 1954. 
Copies of the report of investigation and of the formal complaint 
were served upon respondents on October 14, 1954. 


At the time of service of the formal] complaint, respondents 
were notified in writing that an answer to the complaint should 
be filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Neither respondent has filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Vincenzo Guifre 
and Sam Peter Guifre, doing business as V. Guifre & Sons, whose 
post office address is 116 E. Center Street, Canastota, New York. 


2. Respondent, Armand R. Procaccianti, is an individual, 
doing business as Veterans Wholesale Fruit & Produce, whose post 
office address is 37 Harris Avenue, Providence 9, Rhode Island. 
At the time of the transaction involved herein, this respondent 
was licensed under the Act. 


3. Respondent, Gamco, Inc., is a corporation, whose post office 
address is 37 Harris Avenue, Providence 9, Rhode Island. At the 
time of the transaction involved herein, this respondent was not 
licensed, but was subject to license under the Act, and was sub- 
sequently issued a license upon payment of the required fee. This 
respondent assumed the assets and liabilities of respondent Vet- 
erans Wholesale Fruit & Produce on October 8, 1953. 


4. In the course of interstate commerce and by oral contract, 
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complainant on October 8, 1953, sold to respondent Veterans 
Wholesale Fruit & Produce the following described onions on the 
terms indicated: 





450 50-lb. bags onions at $.95 Del. $427.50 
200 containers onions (20 3-lb. bags each) at 

$2.80 Del. 460.00 

$887.50 


5. Onions meeting the specifications of the foregoing contract 
of sale were shipped by truck from loading point in the State of 
New York, in interstate commerce, to respondent Veterans Whole- 
sale Fruit & Produce, at Providence, Rhode Island. Upon arrival 
at destination, this respondent accepted the onions and made no 
complaint with respect thereto. 


6. The total purchase price of the truckload of onions is 
$887.50, of which only $427.50 has been paid, leaving due and 
owing by respondents to complainant the sum of $460.00. 


7. Informal complaint was filed on March 22, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondents to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the Rules of Practice (7 CFR 47.8(c) ). 


Respondents’ failure to pay promptly to complainant the full 
agreed purchase price of the truckload of onions is in violation 
of Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $460.00, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondents shall 
pay to complainant, as reparation, the sum of $460.00, with 
interest thereon at the rate of 5 percent per annum from Novem- 
ber 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4130) 


TRAUTMANN BROTHERS v. WM. F. HELM & SON. PACA Docket 
No. 6369. Decided December 10, 1954. 


Failure to Pay Purchase Price of Lettuce—Default 


Where complainant alleges that it sold and delivered lettuce to respondent 
but respondent failed to pay the purchase price and did not file an 
answer, held, respondent’s failure to file an answer constitutes an admis- 
sion of the allegations and a waiver of oral hearing, as provided in the 
rules of practice, and respondent’s failure to pay the purchase price is 
in violation of the act, for which complainant should be awarded 


reparation. 


Trautmann Brothers, of Hereford, Texas, complainant, pro se. Miss Lenore 
H, Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on March 31, 1954. A formal com- 
plaint was filed on October 1, 1954. Complainant seeks an award 
of reparation in the amount of the purchase price of a carload 
of lettuce sold and delivered to respondent in October 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 15, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Delbert Andrew 
Trautmann, Charles Andrew Trautmann, Robert William Traut- 
mann, Alvin Joseph Trautmann, and Donald Joseph Trautmann, 
doing business as Trautmann Brothers, whose address is P. O. Box 
161, Hereford, Texas. 
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2. Respondent is an individual, William F. Helm, Jr., doing 
business as Wm. F. Helm & Son, whose address is 205 Produce 
Exchange Building, Kansas City 6, Missouri. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. In the course of interstate commerce and by oral contract, 
complainant on October 20, 1953, sold to respondent one carload 
of U.S. No. 1 lettuce, containing 632 cartons, at $1.95 per carton, 
f.o.b. shipping point, plus 15 cents per carton for precooling. 


4. Lettuce meeting the specifications of the foregoing contract 
of sale was shipped in car SFRD 8183 from Hereford, Texas, in 
interstate commerce, to respondent at Kansas City, Missouri. 
Upon arrival at destination, respondent accepted the carload of 
lettuce and made no timely complaint with respect thereto. 


5. The purchase price of the carload of lettuce is $1,327.20, 
no part of which has been paid by respondent to complainant. 


6. Informal complaint was filed on March 31, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

It appears from the file that respondent vigorously defended 
this complaint against him during the course of the investigation 
made by the Department. From the report of investigation, it 
would appear that respondent may have had a good defense. 
However, since respondent failed to file an answer to the formal 
complaint, under the Rules of Practice he is deemed to have 
admitted the facts alleged in the complaint, and upon the basis 
of this admission complainant must prevail. 


Respondent’s failure to pay promptly to complainant the pur- 
chase price of the carload of lettuce is in violation of Section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $1,327.20, with interest and the facts should be 
published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,327.20 with 
interest thereon at the rate of 5 percent per annum from Novem- 


ber 1, 1953, until paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4131) 


E. W. BARR v. SHAPIRO & COHEN, INC. PACA Docket No. 6288. 
Decided December 14, 1954. 


Rejection of Commodity without Reasonable Cause— 
Satisfactory Produce—Evidence—Burden of Proof 


Where complainant sold and delivered apples to respondent and respondent 
rejected them claiming that they were not satisfactory, but inspection 
disclosed: that the apples met contract specifications, and respondent 
introduced no evidence to support its allegation that the apples were 
unsatisfactory, held, respondent’s rejection is unjustified, and even if 
the contract did provide that the apples should be satisfactory to 
respondent, respondent can not reject them arbitrarily or capriciously. 


Rejection of Commodity without Reasonable Cause— 
Damages—Resale 


Where apples were rejected by the purchaser without reasonable cause, the 
measure of damages is held to be the difference between the contract 
price and the net proceeds of resale, and if, in the seller’s judgment, a 
resale can be made to better advantage at a different market, the 
diversion, in the absence of any indication of bad faith, will be considered 


proper. 


Applicability of Statute of Frauds of New York— 
Exemption from Statute of Frauds 


Where respondent claimed an oral contract was not enforceable as violative 
of the New York Statute of Frauds, held, the New York Statute of 
Frauds is procedural, rather than substantive, and not applicable to 
contracts made the subject of a complaint under the act. Where a 
purchaser admits the purchase in a telegram, such writing is sufficient 
to exempt the contract from the provisions of the statute of frauds even 
if applicable. 
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Mr. E. W. Barr, of Winchester, Virginia, complainant, pro se. Mr. Irving 
Coopersmith, of New York, New York, for respondent. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on May 20, 1954, complainant seeks 
to recover damages allegedly sustained by him as a result of 
respondent’s unlawful rejection of 250 boxes of apples sold and 
tendered for delivery by complainant to respondent. 


Copies of the formal complaint and of the Department’s report 
of investigation were served by registered mail upon respondent 
on June 21, 1954. A copy of the report of investigation was served 
by registered mail upon complainant on the same date. Respondent 
filed an answer to the formal complaint denying liability on the 
grounds that the contract was entered into upon the express 
understanding that the apples would be satisfactory to respondent 
in every respect, and that they were not satisfactory. Respondent 
also pleaded the Statute of Frauds. 


Inasmuch as the amount involved herein is less than $500, 
evidence was submitted in accordance with the shortened method 
of procedure provided by Section 47.20 of the Rules of Practice. 
In accordance with such procedure, complainant filed an opening 
statement. Respondent requested that its answer be considered 
as its answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, E. W. Barr, whose post office 
address is Winchester, Virginia. 


2. Respondent is a corporation, Shapiro & Cohen, Inc., whose 
post office address is 192 Chambers Street, New York 7, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the Act. 


3. On or about January 22, 1954, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce, the parties entered into a contract for the sale by 
complainant to respondent of 250 boxes of Golden Delicious 
apples, U. S. Extra Fancy, in new boxes, Western Style pack, 
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individually wrapped, Size 88/150s, Rose of Virginia Brand, at 
an agreed price of $4.60 per box delivered in New York, or a 
total purchase price of $1150.00. The specified delivery date to 
respondent was Sunday evening, January 24, 1954. 


4. Sale negotiations with respondent were carried on for com- 
plainant by John Fisher of the Herschel Jones Marketing Service, 
Inc., of New York, New York, acting as agent for complainant. 


5. At the time specified for delivery, complainant tendered to 
respondent in New York City 250 boxes of Golden Delicious 
apples meeting contract specifications. Respondent refused to 
accept delivery thereof. 


6. Upon respondent’s refusal to accept delivery, complainant 
caused the apples in controversy to be returned by truck to ship- 
ping point. A Federal-State of Virginia certificate evidencing an 
inspection made of the apples on January 25, 1954, at shipping 
point after return of the shipment from New York reads, in part, 
as follows: 

“Quality and condition: 75% or more characteristic color. 
Grade defects within tolerance. Firm ripe to ripe, mostly firm 
ripe. No decay. 

“Grade: As marked U.S. Extra Fancy.” 


7. The apples were resold by complainant at shipping point 
for net proceeds of $1,035.25. The difference between this amount 
and the contract price of $1,150.00, represents the damages sus- 
tained by complainant. No part of this indebtedness of $114.75 
has been paid by respondent. 


8. The formal complaint was filed on May 20, 1954, which 
was-within 9 months from the time the cause of action herein 
accrued. 


CONCLUSIONS 


Respondent has pleaded the Statute of Frauds as a defense to 
the action. This defense must fail for two reasons. Complainant’s 
offer to sell was accepted in New York. Accordingly, the contract 
would appear to have been made in New York. Joseph Rothenberg 
v. H. Rothstein & Sons, 181 F. (2d) 345 (3rd Cir. 1950). The New 
York Statute of Frauds provides that a contract to sell or a sale 
of any goods of the value of $50 or upwards “shall not be enforce- 
able by action unless . . . some note or memorandum in writing 
of the contract or sale be signed by the party to be charged. . .” 
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McKinney’s Consolidated Laws of New York, Ann., Personal 
Property Law, Section 85. It has been held that this statute does 
not make a contract void, but merely unenforceable, the section 
being merely a rule of evidence. In re Exeter Mfg. Co., 254 App. 
Div. 496, 5 NYS (2d) 438 (1938). Therefore, since the Statute 
of Frauds of New York is not substantive, but is procedural, it 
is inapplicable in this reparation proceeding under the Act to deny 
to complainant the right to secure a reparation order. Joseph 
Rothenberg v. H. Rothstein & Sons, 183 F. (2d) 524 (8rd Cir. 
1950). Even if the Statute of Frauds were applicable herein, 
however, respondent’s defense would fail for the additional reason 
that the record contains a true copy of a telegram signed by 
respondent in which it is stated that ‘‘We bought these apples...” 
Such telegram constitutes a sufficient note or memorandum in 
writing of the contract to remove this sale from the operation of 
the statute. 


There is no dispute with respect to any of the contract terms, 
except that respondent contends it was expressly understood that 
the apples would be satisfactory to respondent in every respect. 
Complainant denies this was a contract requirement. A memo- 
randum of sale was not prepared by the sales agent, and no 
telegrams or other communications passed between the parties 
at the time of sale which would show the contract terms agreed 
upon. Respondent has submitted no evidence in support of its 
allegation other than its sworn answer. Complainant has sub- 
mitted the affidavit of Herschel H. Jones, complainant’s agent who 
negotiated the contract with respondent. According to Jones’ 
sworn statement, the contract did not contain the condition in 
question. We hold that the evidence is insufficient to support 
respondent’s allegation. However, even had the contract contained 
the term contended for by respondent, we think respondent’s 
rejection was without reasonable cause. Exhibit 2 of the complaint 
indicates that respondent refused to accept the shipment because 
of bruising and dryness. There is no affirmative evidence to sup- 
port respondent’s complaint as to the condition of the apples at 
New York. The Federal inspection certificate issued at shipping 
point upon return of the apples from destination shows that the 
apples still graded U.S. Extra Fancy, and met all contract speci- 
fications as to grade, size, pack and condition. A buyer, even 
though permitted by contract terms to reject the commodity if 
not suitable to him, may not reject a shipment arbitrarily or 
capriciously. Al Kaiser & Bros., Inc. v. DeFeo Fruit Company, 
9 A.D. 1013. In this case respondent’s rejection seems to us to 
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have been unjustified, even had the contract contained the condi- 
tion in question. 

The evidence shows that immediately upon respondent’s rejec- 
tion, complainant’s agent in New York attempted to resell the 
apples for a price which would guarantee net returns to com- 
plainant equal to those which would have been received had 
respondent accepted the apples. Complainant’s agent was unable 
to dispose of the apples at destination for such price, and com- 
plainant effected their return to shipping point. We have pre- 
viously held that if, in the seller’s judgment, a resale can be made 
to better advantage by diverting produce to another market than 
that at which it was rejected, and there is no indication of lack 
of diligence or bad faith in so doing, the validity of the seller’s 
action will be upheld. The S. A. Gerard Company v. Metzler and 
Sons, Inc., 12 A.D. 781, 786. The diversion and resale herein 
appear to have been altogether proper. 

The measure of damages sustained by complainant in this case 
is the difference between the contract price and the net proceeds 
of resale. J. R. Simplot Co. v. Yukon & Sons Produce Company, 
Inc., 12 A.D. 1300. It is alleged that complainant resold the apples 
at shipping point for an f.o.b. price “equivalent” to the contract 
delivered price. The resale price is not shown. We construe this 
allegation to mean that complainant resold the apples at shipping 
point for $1,072.75, which is the amount of the original contract 
delivered price of $1,150.00 less freight from shipping point to 
destination, shown by the record to be $77.25 including tax. In 
making resale complainant incurred additional expense of $37.50, 
the cost of returning the apples from destination to shipping point, 
leaving net resale proceeds of $1,035.25. Accordingly, complainant 
sustained damages in the sum of $114.75. 

In conclusion, respondent’s rejection of the apples in contro- 
versy was without reasonable cause and in violation of Section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $114.75, plus interest, and the facts should be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $114.75, plus interest thereon at the 
rate of 5 percent per annum from February 1, 1954, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 4132) 


JEROME KANTRO COMPANY v. D. L. PIAZZA COMPANY. PACA 
Docket No. 5981. Decided December 14, 1954. 


Dismissal of Petition for Reconsideration 


Petition for reconsideration of order (13 A.D. 1020) dismissed because it is 
supported by the evidence of record and by applicable principles of law. 


D. L. Piazza Company, of Minneapolis, Minnesota, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on October 21, 1954, awarding reparation 
to complainant against respondent in the sum of $693.50. On 
October 25, 1954, a copy of the order was served upon respondent 
by registered mail. On October 29, 1954, which was within the 
time prescribed by the Rules of Practice, respondent filed a peti- 
tion for reconsideration of our order. 


Respondent’s position is that, contrary to our finding, the sale 
here involved was made on an f.o.b. basis and that, accordingly, 
there existed an implied warranty of suitable shipping condition 
which was breached by complainant. It is true that an f.o.b. 
sales price was agreed to by the parties. However, the sale was 
made, likewise by agreement between the parties, upon the basis 
of an inspection by respondent’s agent. Accordingly, as we have 
previously held, in a sale after inspection there exists no war- 
ranty of suitable shipping condition. 

Respondent seems to construe our previous order as saying 
that the sale in question was made upon an f.o0.b. acceptance final 
basis. This was not a contract term. Neither the intent nor the 
language of the order is to the effect that the term “f.o.b. accept- 
ance final” was agreed upon by the parties, and the order should 
not be so construed. 


Respondent’s third and fourth allegations of error refer to 
Section 15(3) of the Uniform Sales Act, relating to implied war- 
ranties of quality. It is averred that the lettuce in controversy 
had some hidden weakness, that the condition complained of by 
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respondent was rapidly progressive, and that under the circum- 
stances herein respondent cannot be held responsible for having 
failed (upon inspection by its buying agent) to observe the con- 
dition in question. Section 15(3) of the Uniform Sales Act pro- 
vides that 

“If the buyer has examined the goods, there is no implied 

warranty as regards defects which such examination ought 

to have revealed.” 
We have hereinabove stated that there is no implied warranty 
of suitable shipping condition upon which respondent may rely. 
Also, since this was not a sale by description, there did not exist 
an implied warranty of merchantability. The section quoted above 
does not create a warranty, but negatives an implied warranty of 
quality under certain circumstances. Accordingly, since there are 
no express or implied warranties of quality in this case upon 
which respondent may rely, we find no merit to the argument set 
forth, even assuming, for the purpose of discussion, that the 
lettuce contained a latent defect. 

We conclude that the order of October 21, 1954, is supported 
by the evidence of record and by applicable principles of law. 
Accordingly, respondent’s petition for reconsideration is hereby 
dismissed. 

The reparation awarded in our order of October 21, 1954, plus 
interest, shall be paid by respondent to complainant within 30 
days from the date hereof. 

This order shall be published, and copies hereof shall be served 
upon the parties. 


(No. 4133) 


P & R BROKERAGE COMPANY v. KLEIN’S CELERY. PACA Docket 
No. 6370. Decided December 14, 1954. 


Failure to Pay Brokerage Fees—Default 


Where complainant claimed brokerage fees for celery purchased for respond- 
ent’s account, and respondent did not answer the complaint, held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and respondent’s failure to pay the 
brokerage is in violation of section 2 of the act, and complainant should 
be awarded reparation in the amount of the brokerage earned. 
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Failure to File Complaint within Limitation Period— 
Jurisdiction 


Where complainant filed a claim after nine months after a cause of action 
accrued, held, such claim was not filed within the prescribed period under 
the act, and the Secretary is without jurisdiction. 


Mr. Jacob Abramson, of Salinas, California, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 6, 1954. A formal com- 
plaint was filed on September 16, 1954. Complainant seeks an 
award of reparation in the amount of the brokerage earned on 
nine cars of celery allegedly purchased for respondent’s account 
during December 1952 and November and December 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on October 19, 1954. A 
copy of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on October 18, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Sam Postinick 
and Martori Brothers, Distributors, and Frank B. Condello, 
Trustee, doing business as P & R Brokerage Company, whose 
address is P. O. Box 655, Salinas, California. 


2. Respondent is an individual, Raymond Klein, doing busi- 
ness as Klein’s Celery, whose address is 193 Miller Street, New- 
ark, New Jersey. At the time of the transactions involved herein, 
respondent was licensed under the Act. 


8. In the course of interstate commerce and by oral contracts, 
respondent employed complainant to purchase celery for respon- 














P & R BROKERAGE CO. v. KLEIN’S CELERY 1175 
Cite as 13 A.D. 1173 


dent’s account as indicated below, at $25 per car brokerage: 
November 30, 1953, one car; December 8, 1953, two cars; Decem- 
ber 18, 1953, two cars; December 19, 1953, one car; and Decem- 
ber 21, 1953, two cars. 


4. In compliance with the foregoing contracts, complainant 
on the dates indicated purchased for respondent’s account the 
following eight cars of celery, which were shipped from Salinas, 
California, in interstate commerce, to respondent at Newark, 
New Jersey: 


November 30, 1953 PFE 8958 450 crates 
December 8, 1953 PFE 97759 450 crates 
December 8, 1953 PFE 74669 450 crates 
December 18, 1953 PFE 60191 400 crates 
December 18, 1953 PFE 15336 400 crates 
December 19, 1953 PFE 61621 400 crates 
December 21, 1953 PFE 46293 378 crates 
December 21, 1953 PFE 90389 400 crates 


Upon arrival at destination, respondent accepted the eight car- 
loads of celery and made no complaint with respect thereto. 


5. The total amount of brokerage earned by complainant in 
the purchase of the eight carloads of celery for respondent’s 
account is $200, no part of which has been paid by respondent 
to complainant. 


6. Informal complaint was filed on April 6, 1954, which was 
within 9 months after the above causes of action accrued, but 
which was not within 9 months after the accrual of the cause of 
action with respect to the transaction in December 1952. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c)). 


Complainant’s claim includes $25 brokerage fees for a car of 
celery purchased for respondent’s account in December 1952. 
The claim as to this item was not filed within 9 months after the 
cause of action with respect to this transaction accrued, and the 
$25 brokerage on this car must necessarily be disallowed. 

Respondent’s failure to pay promptly to complainant the brok- 


erage earned on the eight cars of celery purchased for respon- 
dent’s account in November and December 1953 is in violation 
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of Section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $200, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $200, with interest 
thereon at the rate of 5 percent per annum from January 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4134) 


OAKFIELD & ELBA GROWERS, INC. v. HORTON PRODUCE COMPANY. 
PACA Docket No. 6378. Decided December 17, 1954. 


Failure to Pay Purchase Price of Produce—Default 


Headnotes in 13 A. D. 1165, applicable here. 


Oakfield &Elba Growers, Inc. of Elba, New York, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal] complaint was filed on June 4, 1954. A formal complaint 
was filed on October 13, 1954. Complainant alleges that in January 
1954, it sold and delivered to respondent a truckload of mixed 
vegetables, but that respondent has failed to pay any part of the 
purchase price. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on October 27, 1954. A copy of the report of investigation was 
served upon complainant on October 28, 1954. 

At the time of service of the forma] complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
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constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Oakfield & Elba Growers, Inc., is a corpora- 
tion, whose post office address is Elba, New York. 


2. Respondent is an individual, Glendi F. Horton, trading as 
Horton Produce Company, whose address is 301 South Davis 
Street, Greensboro, North Carolina. At the time of the transaction 
complained of herein, respondent was not licensed under the Act, 
but was subject to license and subsequently was issued a license 
after payment of the fee and accrued arrearage. 


3. On or about January 9, 1954, in the course of interstate 
commerce and by oral contract negotiated through a broker, com- 
plainant sold to respondent the following lot of produce: 





50 Sacks onions 50# at $1.15 Del. $ 57.50 
25 Sacks carrots 50# at 1.60 Del. 40.00 
500 Sacks potatoes 10# at .25 Del. 125.00 
100 Sacks potatoes 50# at 1.00 Del. 100.00 
160 Sacks potatoes 100# at 2.00 Del. 320.00 

Total $642.50 


4. Produce conforming to the terms of the contract of sale 
was shipped by motor truck from loading point in the State of 
New York, in interstate commerce, to respondent at Greensboro, 
North Carolina. Respondent accepted the produce upon delivery. 


5. Although requested to do so, respondent has failed and 
refused to pay the agreed purchase price of $642.50, or any part 
thereof. 


6. The informal complaint was filed on June 4, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the Rules of Practice 
(7 CFR 47.8(c)). 
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The evidence in the report of investigation discloses an admis- 
sion of liability by respondent in the full amount sought as 
reparation. 

Respondent’s failure to make payment promptly to complainant 
for the truckload of produce is in violation of Section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$642.50, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $642.50, with inter- 
est thereon at the rate of 5 percent per annum from February 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4135) 


OAKFIELD & ELBA GROWERS, INC. v. DAN ScuRRY. PACA Docket 
No. 6875. Decided December 17, 1954. 


Failure to Pay Purchase Price of Onions and Tomatoes— 
Default—Financial Inability to Pay 


Where complainant claimed reparation for the purchase price of onions and 
tomatoes sold to respondent, and the latter failed to file an answer but 
admitted liability and alleged that he was financially unable to retire the 
debt, held, that respondent’s default constitutes an admission of allega- 
tions, that financial inability to pay is not a sufficient reason for failure 
to pay and, therefore, respondent’s failure to pay is a violation of 
section 2 of the act, for which reparation should be awarded to com- 
plainant. 


Oakfield & Elba Growers, Inc. of Elba, New York, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint: was filed on February 25, 1954. A formal 
complaint was filed on October 20, 1954. Complainant seeks an 
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award of reparation in the amount of the agreed purchase price 
for a lot of onions and tomatoes sold and delivered to respondent 
in September 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 25, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Oakfield & Elba Growers, 
Inc., whose address is Elba, New York. 


2. Respondent is an individual, Dan Scurry, trading in his 
own name, whose address is 317 Blake Street, Raleigh, North 
Carolina. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 


3. On or about September 30, 1953, in the course of interstate 
commerce, complainant, through Charles E. Newman, broker of 
Raleigh, North Carolina, sold to respondent a lot of onions and 
tomatoes, as follows: 

46 crates tomatoes, U.S. No. 2 (buyer’s crates) at $1.50 $ 69.00 





4 erates tomatoes, U.S. No. 2 (seller’s crates) at $2.00 8.00 
125 650-lb. sacks onions at 80¢ 100.00 
Total $177.00 


4, On the date of sale complainant loaded on the buyer’s truck 
at Elba, New York, onions and tomatoes meeting the specifications 
of the foregoing contract. Subsequently, the commodities were 
transported in interstate commerce from Elba, New York, te 
Raleigh, North Carolina. 

5. The total agreed purchase price of the lot of onions and 
tomatoes is $177, no part of which has been paid by respondent to 
complainant. 


6. Informal complaint was filed on February 25, 1954, which 
was within 9 months from the time the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c) ). 


According to the Department’s report of investigation, respond- 
ent has admitted being obligated to the complainant in the amount 
claimed, but has indicated he is not financially able to retire the 
debt. Lack of funds is not considered a sufficient reason for failure 
to pay for fruit and/or vegetables purchased in interstate or 
foreign commerce. 


Respondent’s failure to pay complainant promptly for the lot 
of onions and tomatoes purchased and accepted by him is a 
violation of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $177, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $177, with interest 


thereon at the rate of 5 percent per annum from October 1, 1953, 
until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4136) 


SAMUEL S. VENER COMPANY v. MONTE Cross. PACA Docket No. 
6068. Decided December 17, 1954. 


Failure to Pay Balance of Purchase Price of Celery— 
Contract of Purchase and Sale—Broker—Evidence—Dis- 
missal of Counterclaim 


Where complainant orally sold celery to respondent; issued invoices indicating 
respondent was the purchaser; accompanied each invoice with a draft 
for full purchase price drawn on respondent; made no mention of 
brokerage, and respondent accepted the invoices and drafts without 
objection, held, respondent purchased the celery as principal, and his 
failure to pay the full purchase price is in violation of section 2 of the 
act for which reparation should be awarded complainant, and respond- 
ent’s counterclaim for brokerage and damages is dismissed. 
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Rejection of Commodity without Reasonable Cause— 
Breach of Warranty—Good Quality 


Where complainant represented that celery would be of good quality and 
condition upon arrival, without specification as to grade, held, the fact 
that the celery did not grade U.S. No. 1 does not establish that com- 
plainant breached the contract or justify rejection as the terms “U.S. 
No. 1” and “Good Quality” are not synonymous. 

. Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, for com- 
plainant. Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. Mr, 
Gilbert A. Horn, Presiding Officer. , 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed with the Department on April 6, 1953, 
and an amendment to the complaint was filed June 22, 1953. 
Complainant alleges that it sold three carloads of celery (cars 
SFRD 4494, 3662, and 4672) to respondent in January and Febru- 
ary 1953, for a combined net sales price of $3,485.20; that re- 
spondent received and accepted the three shipments but has paid 
only $1,774.20 of the purchase price, leaving a balance of $1,711 
due and unpaid, for which amount an award of reparation is 
sought. The complaint, as amended, was served upon respondent 
by registered mail on July 20, 1953, together with a copy of the 
report of investigation prepared by the Department. Complainant 
was served with a copy of the report of investigation on July 21, 
1953. A supplemental report of investigation was also served 
upon the parties. 

Respondent filed an answer on September 4, 1953, denying the 
material allegations of the complaint. It is alleged that on January 
26, 1953, complainant asked respondent if he could find a buyer 
for the celery on track at Philadelphia in car SFRD 4494; that 
respondent contacted Philip Sklarz of Philadelphia who inspected 
the celery and offered $3.25 per crate delivered ; that complainant 
agreed to have respondent dispose of the shipment to Sklarz at 
that price and instructed respondent to collect and remit the 
proceeds as promptly as possible; and that Sklarz has not paid 
respondent the purchase price of the celery although action has 
been taken to collect. Respondent alleges further that car SFRD 
3662 was sold to the Community Produce Company of Boston for 
complainant’s account. It is also alleged that car SFRD 4672 was 
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purchased by respondent for the account of Community Produce 
Company on complainant’s representation that the celery was 
U.S. No. 1 grade at shipping point; that respondent resold the 
carload of celery for Community Produce Co. to H. B. Frost of 
Chicago, Illinois, with the same representation as to grade; that 
Frost rejected the shipment because the celery only graded 85 
percent U.S. No. 1 at shipping point; and that the celery was 
resold for net proceeds of $338.66, which was $738.84 less than 
the purchase price. Respondent counterclaims for $35 brokerage 
on each of the first two carloads and $738.84 damages on the third 
carload, or a total of $808.84. 


Complainant filed a reply to the counterclaim on September 28, 
1953, denying that respondent acted as broker in the sale of the 
three carloads. With respect to car SFRD 4672 complainant denies 
that the celery was represented as U.S. No. 1 and alleges that the 
only warranty made was that it would be of good quality and in 
good condition on arrival at Chicago. Complainant also denies 
that respondent revealed it was buying this car for Community 
Produce Company. 


Oral hearing was held at Chicago, Illinois, on May 25, 1954. 


Both parties were represented by counsel. The deposition of 
Samuel S. Vener was received in evidence. Monte Cross testified 
in his own behalf, and the deposition of Barney H. Bronstein was 
received in evidence for respondent. Briefs were submitted by 

both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of J. Jack Taylor 
Corporation and Samuel S. Vener, doing business as Samuel S. 
Vener Company, whose address is 1840 Harrison Avenue, Na- 
tional City, California. 


2. Respondent, Monte Cross, is an individual whose address 
is 216 South Water Market, Chicago, Illinois. At the time of the 
transaction involved in this proceeding, respondent was licensed 
under the Act. 


8. On or about January 26, 1953, in the course of interstate 
commerce, complainant sold to respondent one carload of Deb 
Brand Pascal celery in car SFRD 4494, consisting of 450 Sturdee 
Crates at $3.25 per crate delivered Philadelphia, Pennsylvania, 
less freight to be paid by respondent. The total contract price for 
the carload was $1,462.50, less freight charges of $751.50, or the 
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net amount of $711. At the time of sale the carload was on track 
at Philadelphia, having been shipped from National City, Cali- 
fornia, on January 15, 1953. 


4. Respondent received and accepted car SFRD 4494, but has 
paid no part of the purchase price thereof although demand has 
been made. 


5. On or about February 5, 1953, in the course of interstate 
commerce, complainant sold to respondent one carload of Deb 
Brand Pascal celery in car SFRD 4672, consisting of 450 Sturdee 
Crates at $1.90 per crate f.o.b. National City, California, plus $45 
hydro-cooling and $65 top ice, or a total price of $965. The celery 
was guaranteed by complainant to be good quality and condition 
upon arrival at Chicago, Illinois. 


6. Complainant shipped car SFRD 4672 from National City, 
California, on February 5, and the following day it was diverted 
at respondent’s order to Buffalo, New York. The carload was 
federally inspected at Buffalo on February 13 and was certified 
as grading approximately 85 percent U.S. No. 1. 


7. Respondent received and accepted car SFRD 4672, but 
has paid no part of the purchase price thereof although demand 
has been made. 


8. On or about February 5, 1953, in the course of interstate 
commerce, complainant sold to respondent one carload of Pascal 
celery in car SFRD 3662, consisting of 342 wirebound crates each 
containing 4 dozen packages of cellophane wrapped celery hearts 
at $1.25 per dozen f.o.b. National City, California, plus $34.20 
hydrocooling and $65 top ice, or a total price of $1,809.20. 


9. Complainant shipped car SFRD 3662 from National City, 
California, on February 5, 1953. Respondent received and accepted 
car SFRD 3662 and has paid $1,774.20 of the purchase price, 
leaving $35 unpaid, for which demand has been made. 


10. Formal complaint was filed on April 6, 1953, which was 
within nine months after the accrual of the alleged cause of action. 


CONCLUSIONS 


With respect to cars SFRD 4494 and 3662 it appears to be 
respondent’s contention that he sold them for complainant’s 
account as broker or agent. On this basis he makes claim for $35 
brokerage on each of the carloads, and also contends that he has 
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not yet collected in full from the buyer of car SFRD 4494, and 
is under no obligation to pay complainant until that time. 


The evidence is all against respondent’s contention that he acted 
as broker or agent for complainant in the transactions or that 
complainant had agreed to pay him brokerage. The contracts were 
made orally by telephone. Immediately after each carload was 
sold, complainant issued an invoice to respondent, setting out in 
detail all terms, conditions, and provisions of the sale. Each invoice 
contains the words “Sold to” followed by respondent’s name. 
There was no provision in these invoices for the payment of 
brokerage, or any other indication that respondent was not the 
buyer in the transactions. The invoices were each accompanied by 
a draft for the full purchase price drawn on respondent. The 
invoices and drafts were received by respondent and he made no 
objection to the terms stated therein. 

Next, it is noted that respondent did not issue a broker’s 
standard memorandum of sale with respect to any of these three 
carloads, although it is the usual and customary practice in the 
trade for the broker who negotiates a sale to issue such a memo- 
randum to both the seller and the buyer. Furthermore, respondent 
did not reveal the names of the ultimate purchasers to complain- 
ant so as to give complainant the opportunity to bill such cus- 
tomers directly for the shipments, although this would be the 
usual and customary way in which a brokerage transaction would 
be handled. 

Finally, it appears that respondent made informal complaint 
through the Department against Philip Sklarz, the purchaser of 
SFRD 4494 for Sklarz’ failure to pay the purchase price of that 
shipment. Respondent took this action without notifying or con- 
sulting with complainant. The complaint was filed in respondent’s 
own name, and was not filed for complainant’s benefit, or for the 
account of whom concerned. The case was settled on an informal 
basis whereby respondent agreed to accept weekly payments of 
$100 each from Sklarz until the account was satisfied and some 
payments have been made and accepted on this basis. Respondent 
clearly assumed to act here as principal and not as agent for 
complainant. 


The evidence cited above supports complainant’s contention 
that respondent purchased the two carloads of celery in this pro- 
ceeding as principal and that no provisions Were made for the 
payment by complainant of brokerage to respondent. Conse- 
quently, complainant is in no way obligated to await payment on 
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car SFRD 4494 until such time as respondent’s purchaser, Philip 
Sklarz, pays respondent. 
Respondent next contends that complainant represented car 
SFRD 4672 to contain U.S. No. 1 pascal celery, whereas the 
federal shipping point inspection certificate discloses that the 
celery graded approximately 85 percent U.S. No. 1. Here again, 
the available evidence does not support respondent’s contention. 
Complainant testified that it was not his practice to sell celery 
by grade, but that he found it more satisfactory to guarantee good 
quality and condition upon arrival. Immediately after complainant 
sold car SFRD 4672, he dispatched a telegram to respondent con- 
firming the details of the sale. No specification as to grade was 
made in this telegram. The telegraphic confirmation and the 
invoice were received by respondent but he made no objection to 
the fact that they did not specify U.S. No. 1 grade. 
Respondent testified that he purchased SFRD 4672 for Com- 
munity Produce Company and he resold it for their account to 
H. B. Frost Company as U.S. No. 1 grade celery. It appears that 
the shipment was then resold to a dealer in Buffalo who rejected 
it on arrival because it graded only 85 percent U.S. No. 1. 
Respondent notified complainant of this rejection. Complainant 
immediately sent to respondent the following telegram: 
“MONTE RE RD 4672 WE NOT ACCEPTING REJECTION 
BASED ON GRADE AS AT NO TIME DID WE SELL YOU 
ON GRADE WE DID AND WILL GUARANTEE GOOD 
QUALITY AND CONDITION ARRIVAL AS WE HAVE 
ALWAYS TOLD YOU BUT TO GET OUTRIGHT REJEC- 
TION ON ACCOUNT SHIPPING POINT INSPECTION 
JUST NOT IN BOOK ALSO YOU MENTION ORIGINAL 
CUSTOMER BOSTON WHICH UNKNOWN TO US AS 
OUR ONLY DEALING WITH YOU WE DON’T KNOW 
WHAT YOU SOLD YOUR CUSTOMER BOSTON BUT WE 
DO KNOW WHAT WE SOLD YOU AND WE DID NOT 
SPECIFY GRADE BUT ONLY COMMITTED OURSELVES 
TO GOOD QUALITY CONDITION ARRIVAL CHICAGO 
TO WHICH POINT CAR ORIGINALLY BILLED CONSE- 
QUENTLY REJECTED NOT IN ORDER AND CAR STILL 
YOURS.” 

It is concluded that complainant did not sell the celery in SFRD 

4672 as U.S. No. 1 grade, but only warranted that it would be of 
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good quality and in good condition upon arrival at Chicago, 
Illinois. There is no evidence of the quality and condition at 
Chicago. However, the celery was federally inspected at Buffalo, 
New York, on February 13, 1953, and is covered by certificate 
B-244830. Under the heading of “Quality,” the stock is described 
as: 
“Clean, fairly well to well developed, mostly good, many fairly 
good heart formation and light green to good green color. 
Grade defects range from 4 to 30% average 12%, chiefly 
mechanical] injuries, doubles and poor heart formation.” 


Under the “Condition” paragraph, the celery is reported as: 
“Generally fresh, crisp, tops mostly green, some turning 
yellow to yellow. In approximately 14 of the crates, no decay, 
remainder 4 to 8% averaging 3% bacterial soft rot in all 
stages and affecting 1 to 2 outer branches.” 

The certificate states the celery failed to grade U.S. No. 1 on 

account grade defects in excess of the permitted tolerances, but 

was approximately 85% U.S. No. 1, green quality. 

On the face of it, there is nothing in this report to indicate that 
this shipment was not of good quality and condition, even after 
arrival at Buffalo. The fact that the celery did not grade U.S. No. 
1 at Buffalo on February 13, 1953, does not establish that it was 
not a “good car.” The terms “U.S. No. 1” and “Good quality” are 
not synonymous in meaning. Weinstein & Co., Inc. v. Altman & 
Swartz, 13 A.D. 623. 

It is concluded that respondent is liable for the full purchase 
prices of the three carloads of celery involved in this proceeding 
and respondent’s failure to pay is in violation of section 2 of the 
act. Accordingly, respondent should pay complainant reparation 
in the amount of $711 on car SFRD 4494, $965 on car SFRD 4672, 
and $35 on car SFRD 3662, or the total amount of $1,711, plus 
interest. Respondent’s counterclaim should be dismissed. The facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $1,711, with interest thereon at 
the rate of 5 percent per annum from March 1, 1953, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall] be served upon the parties. 





a a. ee or a - e @)| 


_ op oft 2 ee Oot Gk. oe. oth. oe oe 


THOMAS J. HOLT CO. v. DAVIS & BROS. 
Cite as 13 A.D, 1187 


(No, 4137) 


THOMAS J. HOLT COMPANY v. M. R. DAVIS AND Bros. PACA 
Docket No. 6000. Decided December 17, 1954. 


Dismissal of Petition for Reconsideration 


Where the previous order (13 A.D. 1076) is supported by evidence of record 
and by applicable principles of law, the petition for reconsideration is 
dismissed. 


Golbus & Golbus, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.)., an 
order was issued on November 1, 1954, awarding reparation to 
complainant against respondent in the sum of $1,113.96, and 
dismissing respondent’s counterclaim. A copy of the order was 
served by registered mail upon respondent on November 3, 1954. 
Pursuant to timely request by respondent, an extension of time to 
November 24, 1954, was granted respondent within which to file 


a petition for reconsideration, and the order of November 1, 1954, 
was stayed pending the issuance of another order herein. On 
November 22, 1954, respondent filed its petition for reconsidera- 
tion and a comprehensive brief. 


The reparation awarded in our previous order represented the 
purchase price due complainant for two carloads of onions sold 
to and accepted by respondent. The counterclaim was based upon 
damages allegedly sustained by respondent for failure of the 
onions delivered by complainant to meet contract requirements 
as to type. We found that the contract called for the delivery of 
yellow onions from the Stockton, California, district, and that the 
onions actually delivered by complainant were Grano or Babosa 
onions from the Bakersfield, California, district. With respect to 
respondent’s counterclaim for damages, we found, however, that 
respondent had failed to sustain the burden of proof upon it and 
we dismissed the counterclaim. 


Respondent alleges no error in our previous order, save only 
with respect to the question of damages. Respondent agrees that 
the general rule as to the measure of damages for breach of war- 
ranty, as set forth in the prior order, is the difference between 
the value of the produce actually delivered at the time of delivery 
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to the buyer, and the value the produce would have had at that 
time if it had met contract specifications. We held that the burden 
of proof as to both values was upon respondent, and that respond- 
ent had failed to establish satisfactorily what value the onions 
would have had at Chicago on the dates of delivery if they had 
met contract requirements. Respondent now contends, citing cases, 
that the value in question can be established by various formulae, 
not all of which were considered by the Judicial Officer in this 
case. 


Respondent argues that, to show the value of produce meeting 
contract requirements at Chicago on June 18, 1953 (the date of 
delivery of the second shipment), for example, and in the absence 
of applicable official market news reports, there should be ac- 
cepted one of the following formulae: 


“(a) $1.40 and $.90 per bag, f.o.b., for Stockton yellow 
mediums and jumbos, respectively (resulting in dam- 
ages of $369.38) ; or 


“(b) $1.20 and $.90 per bag, f.o.b., for Stockton yellow 
mediums and jumbos, respectively (resulting in dam- 
ages of $149.38) ; or 

“(c) $2.25 per bag for Stockton medium yellows as the 
Chicago value, and a differential of $.50 less, or $1.75 
per bag as the Chicago value for Stockton jumbo yel- 
lows (resulting in damages of $428.14); or, in the 
alternative, 

“(d) $2.05 per bag for Stockton medium yellows as the Chi- 
cago value, and $1.55 as the Chicago value for Stockton 
jumbo yellows (resulting in damages of $188.14). 


With respect to formula (a), the only evidence we find which 
might be considered to support the prices of $1.40 and $.90 per 
bag, f.o.b., for Stockton medium and jumbo yellows, respectively, 
is the testimony of Horwitz (Tr., p. 62) to the effect that he 
would say from his experience that $1.40 per bag, f.o.b., was the 
fair, reasonable market price [for Stockton medium yellows] on 
the dates of delivery. He further commented that “* * * there 
really wasn’t anything available, and, of course, you know when 
an article gets a little bit scarce, one fellow might pay $1.25, and 
maybe you can get $1.50 in the same breath.” The evidence shows 
that freight charges from shipping point to Chicago were ap- 
proximately $.80 per bag. Therefore, f.o.b. prices of $1.40 and 
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$.90, plus freight, would be equivalent to Chicago delivered prices 
of $2.20 and $1.70 per bag. 

With respect to formula (c), which we shall consider together 
with formula (a) because of the nature of the evidence involved, 
respondent argues, in the alternative, that $2.25 per bag for the 
mediums and $1.75 per bag for the jumbos as the Chicago de- 
livered value should be accepted. These prices are based, appar- 
ently, upon the testimony of J. S. Davis, buyer and salesman for 
respondent. Davis was asked what price, from his knowledge and 
experience in the onion business, would represent the fair and 
reasonable market value for the onions on the date of delivery. 
His answer was as follows: “Well, there definitely was none here, 
but all of the trade was looking for them. We were looking for- 
ward to getting around $2.25 on Stockton yellows without any 
trouble.” (Tr., p. 32) Respondent assumes that a “fair, reason- 
able differential” of $.50 per bag should be deducted from $2.25, 
which would result in a price of $1.75 on the jumbos. 

With respect to formulae (a) and (c) above, the testimony 
of both Horwitz and Davis was based upon their knowledge and 
experience in the onion business. This testimony does not appear 
to be corroborated by any evidence of current market quotations 
or sales. The prices testified to by Horwitz, $1.40 and $.90 per 
bag, f.o.b., are the identical prices which he contracted on June 
12, 1953, to pay respondent for the onions in controversy. Other 
evidence of record shows that on the delivery dates no sales of 
Stockton medium yellows had yet been made on the Chicago 
market. Also, between June 12, 1953, and the dates of delivery 
on June 16 and June 18, 1953, the Chicago onion market became 
dull and weaker. Thus it would seem illogical that the prices of 
$1.40 and $.90, f.o.b., which were agreed to be paid by Horwitz 
on June 12, 1953, and presumably were considered by him as 
reasonable market values on that date, should be accepted ag 
reasonable market values on the later dates and after the market 
had declined. Furthermore, so far as the jumbos are concerned, 
the Chicago market news report for June 18, 1953, indicates that 
these onions had an f.o.b. value of only $.75 per bag, rather than 
$.90. Accordingly, the testimony referred to becomes insufficiently 
persuasive as a basis for the finding which is necessary to re- 
spondent’s recovery of damages. With respect to the testimony 
of J. S. Davis, the mere expression by this witness as to what 
price respondent hoped to receive for Stockton medium yellows is 
too speculative upon which to base damages. 
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In connection with the $.50 differential contended for, this ap- 
parently is based upon the resale by respondent to Horwitz on 
June 12, 1953, for prices of $1.40 and $.90. We are unable to 
accept the figure of $.50 as the proper differential herein between 
the value of Stockton medium and jumbo yellows; particularly 
since we observe that in the original contract between the parties 
hereto, the onions were sold for $1.20 and $.90 for the mediums 
and jumbos, respectively, or a difference of only $.30 per bag. 


To summarize with respect to formulae (a) and (c), the only 
evidence of record in support thereof is insufficient or is too 
speculative, in our estimation, to constitute an acceptable basis 
for the computation of damages. 


Respondent’s formula (b) is based upon the original contract 
price between the parties herein of $1.20 and $.90 per bag, f.o.b., 
for the mediums and jumbos, respectively. Although that formula 
has been applied in other cases, as cited by respondent, we think 
that it would be invalid as applied to the facts in this case. It 
should be borne in mind the evidence of record shows that, on 
the dates of arrival of the two shipments in Chicago, the market- 
ing season for Babosa and Grano onions from the Bakersfield 
district was nearing its close, while the shipping season for Stock- 
ton yellows was just commencing. In fact, it appears that no 
Stockton medium. yellows had yet reached the Chicago market. 
Again, the decline in the Chicago onion market between the con- 
tract and arrival dates is significant. The particular value which 
respondent seeks to establish is the reasonable market value, in 
Chicago, of Stockton yellows on June 16 and on June 18, 1953. 
Accordingly, the adoption of shipping point prices, plus freight 
(either as shown by the original contract prices or by testimony 
relative to reasonable shipping point market values), and per- 
taining to an earlier date, would not correctly reflect the reason- 
able market value in Chicago at a later date under circumstances 
where the market had changed, as it did here. 


Lastly, in its formula (d) respondent urges that, since the offi- 
cial market news report for Chicago for June 18, 1953, shows 3 
carlot track sales of Stockton jumbo yellows at $1.55 per bag, 
this price should be accepted for the jumbos; and to it should be 
added a differential of $.50 per bag for the mediums. For the 
reasons set forth in a preceding paragraph, we find the evidence 
as to the differential contended for inconclusive. Accordingly, 
this formula fails to supply the value in question for the Stockton 
medium yellows. 
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With respect to the 100 bags of Grano jumbo onions contained 
in car PFE 73855, acceptance of the official market news report 
of June 18, 1953, showing a Chicago delivered price of $1.55 per 
bag, leads to the following result: The account sales covering the 
disposition of these onions in Cleveland shows that they were 
sold for $1.90 per bag. Commission and handling charges reduced 
this value to $1.66 per bag. Freight charges from shipping point 
to Cleveland appear to have approximated $.92 per bag. There- 
fore, if we accept the Cleveland account sales dates July 2, 1953, 
as indicating the value of the jumbo onions actually delivered, 
these onions had an f.o.b. value of approximately $.74 per bag. 
The market news report referred to above indicates that these 
onions, if they had met contract requirements, should have had an 
f.o.b. value of $.75 per bag. This is an approximate difference of 
only $.01 per bag. Upon the evidence in this case, we are unable 
to say that the Grano jumbo onions actually delivered by com- 
plainant in car PFE 73855 were of less value than they would 
have been, if they had met contract requirements. 


From what has been said above, respondent’s petition must 
fail. We conclude that our prior order is supported by the evidence 
of record and by applicable principles of law. Accordingly, the 
petition for reconsideration is hereby dismissed. 

The reparation awarded in our order of November 1, 1954, 
plus interest, shall be paid by respondent to complainant within 
30 days from the date hereof. 

This order shall be published, and copies hereof shall be served 
upon the parties. 


(No. 4138) 


VEGETABLE GROWERS COOPERATIVE OF HOLTVILLE, INC. v. HOUSTON 
PRODUCE SERVICE. PACA Docket No. 6379. Decided December 
17, 1954. 


Failure to Pay Purchase Price of Tomatoes—Default 
Headnotes in 13 A.D. 1165, applicable here. 


Whitelaw and Whitelaw, of El Centro, California, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 10, 1954. A formal 
complaint was filed on October 20, 1954. Complainant seeks an 
award of reparation in the amount of the purchase price of 3 car- 
loads of tomatoes sold and delivered to respondent in July 1954. 
A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on November 1, 1954. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on October 30, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


























FINDINGS OF FACT 

1. Complainant, Vegetable Growers Cooperative of Holtville, 
Inc., is a corporation, whose post office address is Box 804, Holt- 
ville, California. 

2. Respondent is an individual, Thelma Petro, doing business 
as Houston Produce Service, whose address is 601 Preston Avenue, 
Houston, Texas. At the time of the transactions involved herein, 
respondent was licensed under the Act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following 3 carloads of toma- 
toes on the dates and terms indicated: 

DATE UNIT EXTEN- 
1954 CAR NO. QUANTITY PRICE SION TOTAL 


July 2 BAR 17567 955 crates 6x6 $1.50 fob $1,432.50 
125 crates 6x7 1.25 fob 156.25 $1,588.75 




















July 4 PFE 73064 739 crates 6x6 1.50 fob $1,108.50 
206 crates 6x7 1.25 fob 257.50 $1,366.00 



















520 crates 6x6 1.50 fob $ 780.00 
425 crates 6x7 1.25 fob 531.25 $1,311.25 


July 11 FGE 55075 











Total $4,266.00 
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4. Tomatoes meeting the specifications of the foregoing con- 
tracts of sale were shipped from Holtville, California, in inter- 
state commerce, to respondent at Houston, Texas, in the above 
numbered and initialled cars. Upon arrival at destination, respond- 
ent accepted the 3 shipments of tomatoes and made no complaint 
with respect thereto. 

5. The total purchase price of the 3 carloads of tomatoes is 
$4,266, no part of which has been paid by respondent to com- 
plainant. 

6. Formal complaint was filed on October 20, 1954, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 3 carloads of tomatoes is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $4,266, with interest, and the facts should be 
published. 

ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $4,266, with interest 
thereon at the rate of 5 percent per annum from August 1, 1954, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4139) 


WILLIAM R. HEDBERG, INC. v. MANKATO FRUIT COMPANY. PACA 
Docket No. 6374. Decided December 17, 1954. 


Rejection of Commodity without Reasonable Cause— 
Damages—Default 


Where complainant sought to recover the amount of the alleged loss sustained 
by it on a resale of produce sold to and rejected by respondent, held: 
(1) that respondent’s failure to answer constitutes an admission of 

the facts alleged in the complaint; 
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(2) that his rejection of the produce was without reasonable cause 
and; 

(3) his rejection was in violation of section 2 of the act for which 
complainant should be awarded reparation for the damages sustained. 


William R. Hedberg, Inc., of St. Paul, Minnesota, complainant, pro se. Miss 
Lenore H, Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on February 23, 1954. A formal 
complaint was filed on September 7, 1954. Complainant alleges 
that in December 1953, it sold and tendered to respondent a por- 
tion of a carload of mixed vegetables, that respondent rejected 
the vegetables without reasonable cause, and that respondent has 
failed and refused to pay complainant’s loss sustained upon resale 
of the produce. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on October 25, 1954. A copy of the report of investigation was 
served upon complainant on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, William R. Hedberg, Inc., is a corporation, 
whose address is 535 Jackson Street, St. Paul 1, Minnesota. 


2. Respondent is an individual, Ed. Henry Busch, trading as 
Mankato Fruit Company, whose address is P. O. Box 87, Mankato, 
Minnesota. At the time of the transaction complained of herein, 
respondent was licensed under the Act. 


3. On or about December 7, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
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the following lot of produce at prices delivered Mankato, Min- 







nesota: 
65 Sacks cabbage at $2.00 $130.00 
25 Crates radishes (cello bags) at 2.75 68.75 
2 LA crates endive at 4.00 8.00 
2 Crates parsley at 3.50 7.00 





Crates carrots (cello bags) at 5.25 262.50 












Total $476.25 





4. Produce conforming to the terms of the contract was 
shipped in car ART 20767 from Weslaco, Texas, in interstate 
commerce, to Minneapolis, Minnesota, for partial unloading by 
other parties, but respondent refused to accept his portion of the 
load when notified that it was ready for shipment to Mankato, 
Minnesota. 











5. Complainant resold the produce for the total sum of $431.00, 
resulting in a loss of $45.25 to complainant. 


6. Although requested to do so, respondent has failed and 


refused to pay the loss sustained by complainant upon resale of 
the produce. 


7. The formal complaint was filed on September 7, 1954, which 
was within 9 months after the cause of action accrued. 











CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c)). 
Respondent’s rejection of the vegetables was without reasonable 
cause and is in violation of Section 2 of the Act. Complainant 
should be awarded reparation for damages sustained in the 
amount of $45.25, with interest, and the facts should be published. 












ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $45.25, with interest 
thereon at the rate of 5 percent per annum from January 1, 1954, 
until paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4140) 


PACIFIC FRUIT EXCHANGE v. M. S. TOLEDO COMPANY. PACA 
Docket No. 6390. Decided December 23, 1954. 


Failure to Pay Purchase Price of Grapes—Default 
Headnotes in 13 A.D. 1165, applicable here. 


Pacific Fruit Exchange, of San Francisco, California, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on October 22, 1954, by which 
complainant seeks an award of reparation in the amount of the 
purchase price of a carload of Tokay grapes sold and delivered to 
respondent in September 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on November 8, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on November 12, 1954. 


At the time of service of the forma] complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Pacific Fruit Exchange, is a corporation, 
whose post office address is 582 Mission Street, San Francisco 6, 
California. 


2. Respondent is an individual, Morris S. Toledo, doing busi- 
ness as M. S. Toledo Company, whose address is 7130 Hollywood 
Blvd., Los Angeles 46, California. At the time of the transaction 
involved herein, respondent was licensed under the Act. 
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3. In the course of interstate commerce and by oral contract, 
complainant on September 9, 1954, sold to respondent 1105 lugs 
of Fireflame brand Tokay grapes, at $1.65 per lug, f.o.b. California 
shipping point, plus $35.00 for precooling. 


4. Grapes meeting the specifications of the foregoing contract 
were shipped from Lodi, California, in interstate commerce, to 
respondent at Kansas City, Missouri, in car BAR 7527. Upon 
arrival at destination, respondent accepted the carload of grapes 
and made no complaint with respect thereto. 


5. The purchase price of the carload of grapes is $1,858.25, 
no part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on October 22, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the Rules of Practice 
(7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the carload of grapes is in violation of Section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $1,858.25, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,858.25, with 
interest thereon at the rate of 5 percent per annum from October 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4141) 


PACA Docket No. 6276. Dismissed December 17, 1954. Cha- 
deayne & Wilkinson, of Tracy, California, for complainant. Gratz, 
Sperling & Fitzgerald, of Philadelphia, Pennsylvania, for respond- 
ent. Mrs. Ilene M. Crigler, Presiding Officer. Dismissed by 
Thomas J. Flavin, Judicial Officer. 


(No. 4142) 


PACA Docket No. 6269. Dismissed December 23, 1954. Com- 
plainant pro se. Respondent pro se. Miss Lenore H. Langford, 
Presiding Officer. Dismissed by Thomas J. Flavin, Judicial 
Officer. 
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COURT DECISIONS 


UNITED STATES OF AMERICA v. WILLIAM H. HEINEMANN CREAM- 
ERIES, INC. *(U.S.D.C. E. D., Wis.). Decided January 29, 1953. 


UNITED STATES DISTRICT COURT EASTERN DISTRICT 
OF WISCONSIN 


C.A. 5545 


Administrative Remedy—Order No. 7 
(Milwaukee, Wisconsin) 


Where the United States sought to collect administrative assessments and 
marketing service charges from defendant handler and defendant han- 
dler, although admitting non-payment, denied the legality of the order 
but had not availed itself of the applicable administrative remedy pro- 
vided in section 8c (15) (A) of the act, held, that such administrative 
remedy must be exhausted before this court has jurisdiction over such 
a defense and, as defendant admitted non-payment, plaintiff is entitled 
to judgment, The court referred to its reasoning in Kewaskum Dairy 
company and William H. Heinemann Creameries, Inc. v. Herbert H. 
Erdmann and Charles F. Brannan, 11 A.D. 834. 


Morris Karon of Karon & Weinberg, Attorney for Defendant. 

Attorneys for Plaintiff: 

Timothy Cronin, U.S. Attorney. 

J. Stephen Doyle, Jr., Special Assistant to the Attorney General, U. S. Dept. 
of Justice. 

John M. Durbin and Julius Krause, Attorneys, U. S. Dept. of Agriculture. 


OPINION 


Tehan, District Judge 


This is an action to collect administrative assessments and 
marketing service charges for which the defendant Wm. H. 
Heinemann Creameries, Inc., has been billed under Federal Milk 
Order No. 7, as amended, which order was issued pursuant to 
the provisions of the Agricultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601 et sq.) and which regulates the 
handling of milk in the Milwaukee, Wisconsin marketing area. 
The action is brought pursuant to Title 7 U.S.C.A. Section 8a (6) 
which vests this court with jurisdiction specifically to enforce, 
and to prevent and restrain any person from violating, any order 
issued pursuant to the provisions of such Act. 


In its prayer for relief, the government asks that the court 
issue an injunction restraining the defendant, its officers, agents 


* Unreported court decision reported in Agriculture Decisions.—Ed. 
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and employees, from handling milk in violation of Order No. 7, 
and commanding them to comply with the provisions of the order 
by paying administrative expenses and marketing service charges 
of $11,371.17 for the months of April 1951 through January 1952, 
with interest. 

Defendant in its answer admits non-payment but denies the 
legality and validity of Order No. 7, denies there is interstate 
commerce involved in the Milwaukee marketing area and there- 
fore denies the jurisdiction of the Secretary of Agriculture to 
issue the order, and further alleges that the defendant is not 
subject to the order because the defendant is not engaged in 
interstate commerce. In addition, defendant in a counterclaim 
seeks to recover administrative assessments and marketing serv- 
ice charges in the sum of $8,074.42 which it paid for the months 
of November 1950 through March 1951. 

It is the position of the government that there is no genuine 
issue as to any material fact, that the defendant has admittedly 
failed and refused to pay the amounts billed to it for the admin- 
istrative assessment fund and the marketing service fund under 
Order No. 7, and that the lawfulness of billings such as these 
cannot be challenged except by way of the exclusive review pro- 
cedure established by Section 8c(15) of the Act. In support of 
this position, the government has moved to dismiss the counter- 
claim and to strike, as irrelevant and immaterial, certain portions 
of the answer, and in addition thereto, has moved for summary 
judgment for the relief demanded in the complaint. 

The questions raised in this action were before this court in 
the case of Kewaskum Dairy Company and Wm. H. Heinemann 
Creameries, Inc. v. Herbert H. Erdmann, individually and as 
Federal Milk Market Administrator for Milwaukee, Wis. Market- 
ing Area, and Charles F. Brannan, individually and as United 
States Secretary of Agriculture, Civil Action No. 5306, decided 
February 7, 1952*, in which action the present defendant was here 
as plaintiff. In the earlier action, plaintiffs sought a declaratory 
judgment declaring Order No. 7 invalid, a preliminary and per- 
manent injunction to prevent the collection of any further assess- 
ments, and a judgment to recover such sums as were already 
paid by them. In granting the motion of the defendants for an 
order dismissing the complaint, this court held that Section 8c (15) 
of the Act provides an exclusive remedy for handlers of milk, even 
when issues raised are formulated in constitutional terms, and 
that this court had no jurisdiction to review either the validity 


*11 A.D, 834. 
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of the order or the actions and determinations of the market 
administrator except in proceedings under Section 8c(15) (B), 
that part of the Act that provides for judicial review. 

Rule 56 of the Federal Rules of Civil Procedure, relating to 
motions for summary judgment, provides: 

“The judgment sought shall be rendered forthwith if the 
pleadings, depositions, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue as 
to any material fact and that the moving party is entitled to 
a judgment as a matter of law.” 

For the reasons stated in its decisions in Kewaskum Dairy Com- 
pany and Wm. H. Heinemann Creameries, Inc. v. Herbert H. 
Erdmann and Charles F. Brannan, Civil Action No. 5306, this 
court must hold that the administrative remedy which the de- 
fendant has been pursuing provides an exclusive review pro- 
cedure to determine the validity of the order and the actions and 
determinations of the market administrator, that such admin- 
istrative remedy must be exhausted, and that this court lacks 
jurisdiction over the defenses raised by the defendant. The defend- 
ant having admitted non-payment, there exists no genuine issue 
as to any material fact, and the plaintiff is entitled to a judgment 
as a matter of law. 

The motion of the plaintiff to dismiss the counterclaim and for 
summary judgment for the relief demanded in the complaint is 
granted. Counsel for the plaintiff will present an order in con- 
formity with this opinion. 


UNITED MILK PRODUCERS OF NEW JERSEY, et al, v. EZRA TAFT 
BENSON, Secretary of Agriculture of the United States. 
*(U.S.D.C., D.C.). Memorandum June 16, 1954. Order June 23, 
1954. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
C.A. 2474-52 
Lack of Justiciable Interest—Order No. 27 (New York) 
—Minimum Price—Dismissal 


Where plaintiffs’ milk was not subject to regulation under the New York milk 
order, the court held, that plaintiffs have no standing in court to 
challenge the legality of the order which fixed minimum prices for milk 


* Unreported court decision reported in Agriculture Decisions.—Ed. 
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sold within the marketing area which differed from that sold outside 
such area. 

William P. Murray, Attorney for Plaintiffs. 

Attorneys for Defendant: 

J. Stephen Doyle, Special Assistant to the Attorney General, U. S. Dept. of 
Justice. 

Julius C. Krause, Attorney, U.S. Dept. of Agriculture. 

MEMORANDUM 

McGuire, District Judge 

Motion to dismiss granted, no standing to sue. 

There is no invasion of any legal or equitable right of plain- 
tiffs. The Chicago Junction case’ can be distinguished. In that 
case the right to sue arose by virtue of a special interest recog- 
nized by certain provisions of law contained in the Transporta- 
tion Act of 1920, and under Sec. 212 of the Judicial Code, which 
gave any party to a proceeding before the I.C.C. the right to be- 
come a party to any suit wherein the validity of an order made 
in the proceeding was involved. Columbia Broadcasting System, 
Inc., v. United States, 316 U.S. 407 (1942) is not apposite, as in 
that case contracts were involved and thus there was a direct 
and legal invasion of the plaintiff’s right. 

“Respondents to have standing in court must show an injury 
or threat to a particular right of their own as distinguished 
from the public interest in the administration of the law.” 
Perkins v. Lukens Steel Co., 310 U.S. 118, 125 (1940). 
“*An injury legally speaking consists of a wrong done to a 
person, or in other words, a violation of his right. It is an 
ancient maxim, that a damage to one without iniury in this 
sense (damnum absque injuria) does not lay the founda- 
tion of an action; because if the act complained of does not 
violate any of his legal rights it is obvious that he has no 
cause to complain ... Want of right and want of remedy are 
justly said to be reciprocal. Where, therefore, there has been 
a violation of a right the person injured is entitled to an 
action.’ Parker v. Griswold, 17 Conn. 288, 302-303. The con- 
verse is equally true, that where, although there is damage, 
there is no violation of a right no action can be maintained.” 
Alabama Power Co. v. Ickes, 302 U.S. 464, 479 (1937). See 
also Tennessee Power Co. v. T.V.A., 306 U.S. 118, 140. 
Plaintiffs also cite Stark v. Wickard, 321 U.S. 288 (1943) but 
that case can also be distinguished, for the Court alluded to the 
fact that the producers—it being a class action—possessed some- 


1264 U.S. 258. 
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thing more than a general interest, namely, a personal one and 
such as justified judicial consideration. That is not, as indicated, 
the situation here. See also United States v. Rock Royal Co-op, 
307 U.S. 533, 560-61. Under the Constitution “Congress estab- 
lished courts to adjudicate cases and controversies as to claims 
of infringement of individual rights whether by unlawful action 
of private persons or by the exertion of unauthorized administra- 
tive power.” Stark v. Wickard, supra, 310. 


ORDER 


Upon consideration of defendant’s motion to dismiss and for 
judgment on the pleadings, plaintiffs’ points and authorities in 
opposition thereto, reply memoranda of both parties, and oral 
argument thereon in open court; it appearing to the court, in 
accordance with its memorandum opinion of June 16, 1954, that 
plaintiffs have no standing to sue, it is this 23rd day of June 1954: 

ORDERED, that the defendant’s motion to dismiss be and the 
same is hereby granted. 


OscaR L. GRANT et al. v. EZRA TAFT BENSON, SECRETARY OF 
AGRICULTURE OF THE UNITED STATES, C. CHESTER DUMOND, 
COMMISSIONER OF AGRICULTURE AND MARKETS OF THE STATE OF 
N. Y., AND ADAMS PRODUCERS COOPERATIVE, INC., et al.* 
(U.S.D.C., D.C.). Decided July 8, 1954. 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


C.A. 1081-52 


Dismissal—Assessment against Non-Members of Cooper- 
ative—Payments to Cooperative for Market-Wide Serv- 
ices—Order No. 27 (New York) 


Where complainants, who were not members of any qualified cooperatives, 
sought an injunction to prohibit deductions from the producer settlement 
fund for payment to qualified cooperatives for market-wide services, the 
court held, that these services were necessary to effectuate the provisions 
of the order, and as the purpose of the Act is to secure a uniform price 
to all milk producers, such purpose fails if members of a cooperative 
receive a lower price for their milk than non-members, and thus pay- 
ments should be borne equally by all producers. The injunction is denied, 
and the complaint is dismissed. 


* Unreported court decision reported in Agriculture Decisions.—Ed 
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Secretary’s Findings of Fact Basis for Court’s Decision— 
De Novo Proceeding 


Where the proceeding was not de novo, and the Secretary has made findings 
of fact based upon substantial evidence in the record, the court must 
rely upon such findings and may not substitute its judgment for the 
Secretary’s findings of fact and conclusions thereon. 


Stay of Distribution of Funds Pending Appeal 


Pending appeal, preliminary injunction continued and funds disputed to be 
held in escrow or, if distributed to cooperatives, cooperatives to file a 
surety bond plus a written agreement to repay any amount found due 
on final judgment. 

Harry Polikoff, Lipman Redman and Willis F. Daniels, Attorneys for 
Complainants, 


Attorneys on Behalf of the Secretary: 

Leo A, Rover, U.S. Attorney. 

J. Stephen Doyle, Jr., Special Assistant to the Attorney General, U. S. Dept. 
of Justice. 

Neil Brooks, Associate Solicitor, Clarence H. Girard, Julius C. Krause, and 
Donald A. Campbell, Attorneys, U. S. Dept. of Agriculture. 


FINDINGS OF FACT 


Platt, District Judge 

1. This action was instituted in March 1952 against Charles 
F. Brannan, Secretary of Agriculture of the United States, as 
defendant. The complainant prayed for a preliminary and a 
permanent injunction against the defendant and “his agent the 
market administrator of Order No. 27” enjoining the making of 
certain payments required by the provisions of § 927.76 and 
927.61(b) of Order No. 27 regulating the handling of milk in the 
New York metropolitan milk marketing area pursuant to the 
Agricultural Marketing Agreement Act of 1937 (7 U.S.C. § 601 
et seq.). Also the complaint prayed for a declaratory judgment 
declaring such provisions to be unlawful, and for other relief. 


2. One of the six original plaintiffs, namely Stanley Richard- 
son, died during the pendency of this action. 


3. The five surviving plaintiffs are milk “producers” as defined 
in Federal Order No. 27 and in New York State Order No. 126, 
a regulatory order of the State of New York, which orders are 
further described post. Each of the plaintiffs is a resident of the 
State of New York. 


4. The plaintiffs bring this action on behalf of themselves, 
and also purport to bring it as a class action on behalf of others 
similarly situated. 
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5. On April 7, 1952, a preliminary injunction was issued upon 
the stipulation and consent of the then defendant, Charles F. 
Brannan, Secretary of Agriculture, which required the market 
administrator of Order No. 27 to withhold and place in escrow 
substantial portions of the contested payments from the payees 
thereof pendente lite. 

6. On July 8, 1952, Adams Producers Cooperative, Inc., and 
67 other cooperative organizations with a membership of thou- 
sands of producers under the orders were permitted, prior to 
December 16, 1953, to intervene as parties defendant. Almost all 
of these cooperatives were entitled to receive payments for 
market-wide services rendered by them under the provisions of 
the orders complained of by plaintiffs. =| 

7. On April 1, 1953, C. Chester DuMond, Commissioner of 
Agriculture and Markets of the State of New York, was permitted 
to intervene as a party defendant. The Commissioner of Agricul- 
ture and Markets of the State of New York issued New York 
State Order No. 126 regulating the handling of milk in the New 
York metropolitan milk marketing area. 

8. On July 9, 1953, Ezra Taft Benson, present Secretary of 
Agriculture of the United States, was substituted in place of 
former Secretary Charles F. Brannan, as a defendant herein. 

9. Effective December 16, 1953, the provisions of § 927.76 of 
Federal Order No. 27 and of New York State Order No. 126 were 
duly amended and revised by the Secretary of Agriculture of the 
United States and the Commissioner of Agriculture and Markets 
of the State of New York, following public hearings and proceed- 
ings thereon as required by law. Pursuant to leave of Court sup- 
plemental pleadings were filed by all parties in this action to 
reflect such amendments of the orders. 

10. None of the intervenor defendants ever consented to the 
granting of the preliminary injunction of April 7, 1952. Prior to 
the trial of this action they filed a motion to dissolve or modify 
the interlocutory order. A similar motion was filed by the present 
Secretary of Agriculture, who never consented to the granting of 
the preliminary injunction and who withdrew the consent of his 
predecessor to the said interlocutory order, upon the basis of 
which said order had been issued. Such motions were not heard 
because of the proximity of the trial of this action. 

11. This cause was tried before me in the United States Dis- 
trict Court for the District of Columbia on February 23-24, 1954, 
and decision was reserved at the completion thereof. 
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lla. Eastern Milk Producers Cooperative Association, Inc., 
was permitted to appear as Amicus Curiae on February 23, 1954, 
and filed a brief herein. 


12. Federal Order No. 27 which regulates the handling of 
milk for the New York metropolitan marketing area was orig- 
inally issued effective September 1, 1938, by the Secretary of 
Agriculture of the United States and, as amended from time to 
time, is presently in effect (7 CFR Part 927) under the Agricul- 
tural Marketing Agreement Act of 1937 (7 U.S.C. § 601 et seq.). 


13. New York State Order No. 126 which also regulates the 
handling of milk for the same New York metropolitan marketing 
area was originally issued effective September 1, 1938, by the 
Commissioner of Agriculture and Markets for the State of New 
York, and, as amended from time to time, is likewise presently 
in effect. 


14. Federal Order No. 27 and New York State Order No. 126 
are and always have been complementary and concurrent regula- 
tory orders which, in all respects relevant to this action, contain 
identical regulatory provisions, including, but not limited to, 
identical provisions defining the milk to be regulated by the joint 
Federal-State program and the classification, minimum pricing, 
and pooling thereof. Both regulatory orders always have con- 
tained and now contain identical provisions for the payment of 
qualified cooperative organizations for market-wide services ren- 
dered by them for the benefit of all producers under the orders, 
such provisions being contained in § 927.76 of each of the orders 
as effective at the commencement of this action, and in § 927.76, 
as amended effective December 16, 1953, of each of the orders 
as presently effective. 


15. The provisions for pricing and pooling milk, including 
provisions for the maintenance and operation of a producer- 
settlement fund, which are contained in Federal Order No. 27 
and in State Order No. 126 are identical and always have been 
identical, and each order in these respects purports to cover all 
milk covered by both orders. There is neither a Federal pool nor 
a State pool, but all milk regulated by both jurisdictions pursuant 
to the two regulatory orders is priced and pooled pursuant to both 
orders in a single Federal-State program. 


16. Section 927.61 of each of the orders provides, in substance, 
that the aggregate classified value of all milk of all producers 
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under the orders be totaled or “pooled,” each month, and that, 
after certain charges and credits are made, including payments 
under § 927.76 of the orders, the net proceeds be divided by the 
total hundredweight of all producer milk, subject to the program, 
to arrive at a uniform price per hundredweight payable to all 
producers for their milk, subject to certain other adjustments not 
here pertinent. 


17. Both regulatory orders and the provisions thereof, includ- 
ing the provisions for pricing and pooling and for compensating 
the qualified cooperative organizations for specified market-wide 
services, are administered by a single market administrator who 
is jointly appointed by the Commissioner of Agriculture and Mar- 
kets of the State of New York and by the Secretary of Agriculture 
of the United States to act as their common and joint agent to 
administer the joint Federal-State program pursuant to the two 
regulatory orders. All payments to or from the common producer- 
settlement fund established under the two orders, including pay- 
ments for services rendered by qualified cooperatives, are made 
to or by the market administrator in accordance with the pro- 
visions of both orders and as agent of both the State of New 
York and the Secretary of Agriculture of the United States. In 
this joint capacity the market administrator acts both as the 
agent of the Secretary of Agriculture and as the agent of the 
Commissioner of Agriculture and Markets of the State of New 
York in paying qualified cooperative organizations for the rendi- 
tion of specified market-wide services under the terms and condi- 
tions prescribed alike by both orders. 


18. The regulatory provisions of Federal Order No. 27 and 
of New York State Order No. 126 are not in conflict but are 
identical in their terms, application, purpose, and administration. 
The issuance, amendment, and administration of the two orders 
have always been identical as provided for by a memorandum of 
understanding entered into between the State of New York, acting 
through its Commissioner of Agriculture and Markets, and the 
United States acting through its Secretary of Agriculture, which 
was entered into on August 26, 1938, and still remains in full 
force and effect. Such Federal-State cooperation is expressly 
authorized by the laws of the United States (7 U.S.C. 610(i) ) 
and the laws of the State of New York (Agriculture and Markets 
Law of the State of New York, Art. 21, § 258-n). 


19. In accordance with such memorandum of understanding 
Federal Order No. 27 and State Order No. 126 and each amend- 
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ment thereto were issued following public hearings held jointly 
by the Secretary of Agriculture of the United States and the 
Commissioner of Agriculture and Markets. 


20. Order No. 27, as originally issued in 1938 by the Secretary 
of Agriculture, was conditioned as follows: 


“This order shall become effective after the issuance by the 
Commissioner of Agriculture and Markets of the State of 
New York of an order containing provisions similar to the 
provisions of this order and to which this order shall be 
complementary...” (3 F.R. 1945, 1951) 


21. Section 608c(5) and (7) of the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), hereinafter re- 
ferred to as the Federal Act, provides, in pertinent part, as 
follows: 


“(5) Milk and its products; terms and conditions of orders. 
“In the case of milk and its products, orders issued pursuant 
to this section shall contain one or more of the following 
terms and conditions, and (except as provided in subsection 
(7) of this section) no others: 


“(A) Classifying milk in accordance with the form in which 
or the purpose for which it is used, and fixing, or providing 
a method for fixing, minimum prices for each such use classi- 
fication which all handlers shall pay, and the time when pay- 
ments shall be made, for milk purchased from producers or 
associations of producers. Such prices shall be uniform as 
to all handlers, subject only to adjustments for (1) volume, 
market, and production differentials customarily applied by 
the handlers subject to such order, (2) the grade or quality 
of the milk purchased, and (3) the locations at which deliv- 
ery of such milk, or any use classification thereof, is made 
to such handlers. 


“(B) Providing: 

“(i) for the payment to all producers and associations of 
producers delivering milk to the same handler of uniform 
prices for all milk delivered by them: Provided, That, except 
in the case of orders covering milk products only, such pro- 
vision is approved or favored by at least three-fourths of 
the producers who, during a representative period deter- 
mined by the Secretary of Agriculture, have been engaged 
in the production for market of milk covered in such order 


oo ER RITE 





ing 


part 








GRANT ET AL. v. UNITED STATES 1209 
Cite as 18 A.D. 1203 


or by producers who, during such representative period, 
have produced at least three-fourths of the volume of such 
milk produced for market during such period; the approval 
required hereunder shall be separate and apart from any 
other approval or disapproval provided for by this section; 
or 


“(ii) for the payment to all producers and associations of 
producers delivering milk to all handlers of uniform prices 
for all milk so delivered, irrespective of the uses made of 
such milk by the individual handler to whom it is delivered; 
subject in either case, only to adjustments for (a) volume, 
market, and production differentials customarily applied by 
the handlers subject to such order, (b) the grade or quality 
of the milk delivered, (c) the locations at which delivery 
of such milk is made, and (d) a further adjustment, equit- 
ably to apportion the total value of the milk purchased by 
any handler, or by all handlers, among producers and asso- 
ciations of producers, on the basis of their marketings of milk 
during a representative period of time. 





“(C) In order to accomplish the purposes set forth in para- 
graphs (A) and (B) of this subsection, providing a method 
for making adjustments in payments, as among handlers 
(including producers who are also handlers), to the end 
that the total sums paid by each handler shall equal the 
value of the milk purchased by him at the prices fixed in 
accordance with paragraph (A) of this section.” 


* * * * * 
“(7) Terms common to all orders. 
“In the case of the agricultural commodities and the prod- 
ucts thereof specified in subsection (2) orders shall contain 
one or more of the following terms and conditions: 
* * * *k * 
(D) Incidental to, and not inconsistent with, the terms and 
conditions specified in subsections (5)-(7) and necessary to 
effectuate the other provisions of such order.” (Underscor- 
ing supplied.) 
22. Section 610 of the Federal Act provides, in pertinent 
part, as follows: 


“(b) (1) The Secretary of Agriculture is authorized to 
establish, for the more effective administration of the func- 
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tions vested in him by sections 601-608, 608a, 608b, 608c, 
608d-612, 613, 614-619, 620, 623, 624 of this title, State and 
local committees, or associations of producers, and to per- 
mit cooperative associations of producers, when in his judg- 
ment they are qualified to do so, to act as agents of their 
members and patrons in connection with the distribution of 
payments authorized to be made under section 608 of this 
title. The Secretary, in the administration of said sections, 
shall accord such recognition and encouragement to pro- 
ducer-owned and producer-controlled cooperative associa- 
tions as will be in harmony with the policy toward coopera- 
tive associations set forth in existing Acts of Congress, and 
as will tend to promote efficient methods of marketing and 
distribution. 
**xk * * * 

“(i) The Secretary of Agriculture upon the request of the 
duly constituted authorities of any State is directed, in order 
to effectuate the declared policy of sections 601-608, 608a, 
608b, 608c, 608d-612, 618, 614-619, 620, 623, 624 of this title 
and in order to obtain uniformity in the formulation, ad- 
ministration, and enforcement of Federal and State pro- 
grams relating to the regulation of the handling of agricul- 
tural commodities or products thereof, to confer with and 
hold joint hearings with the duly constituted authorities of 
any State, and is authorized to cooperate with such authori- 
ties; to accept and utilize, with the consent of the State, 
such State and local officers and employees as may be neces- 
sary; to avail himself of the records and facilities of such 
authorities; to issue orders (subject to the provisions of 
section 608c of this title) complementary to orders or other 
regulations issued by such authorities; and to make avail- 
able to such State authorities the records and facilities of 
the Department of Agriculture: ...” (Underscoring sup- 
plied.) 


23. Section 258m(10) and (11) of the Agriculture and Mar- 
kets Law of the State of New York, hereinafter referred to as 
the State Statute, specifically provides for cooperative payment 
provisions in State marketing orders. It sets forth that a mar- 
keting order of the Commissioner may provide: 

“*(a) for payments to cooperative associations of producers 
in cases where the commission finds that such associations 
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* * * are rendering services in the control and disposition 
of surplus for the benefit of the market [and] (b) for pay- 
ment * * * to cooperative associations of producers which 
operate milk receiving stations or manufacturing plants for 
services rendered by them, in the stabilizing of the supply 
of fluid milk and cream within the market at times either of 
surplus or of shortage of milk.’ ” 
and 

“ “for necessary deductions from payments of producers to 
cover the cost of administering such marketing * * * order, 
including the cost of auditing milk dealers’ classifications, 
and the cost of other services to producers’ (emphasis sup- 
plied) .” 

Pursuant to this authority the State order has always provided 
for cooperative payments, and the legislature has ratified, legal- 
ized, and confirmed the State order “in these and other respects.” 
New York Laws 1939, Chapter 760, Sec. 3. 


24. Section 258n of the State statute provides that: 


“‘The commissioner is hereby authorized to confer with 
legally constituted authorities of other states and of the 
United States with respect to a uniform milk control with 
states and/or as between states, and with the federal gov- 
ernment in its control of prices of milk handled in inter- 
state commerce, and may exercise his powers hereunder to 
effect such uniform milk control. He may join with such 
other authorities, federal and state, in conducting joint inves- 
tigations, holding joint hearings and issue joint or concur- 
rent orders, or orders supplementary to those of the federal 
government, and shall have the power to employ or desig- 
nate a joint agent or joint agencies to carry out and enforce 
such joint, concurrent or supplementary orders.’ ” 


25. Provisions for payment to qualified cooperative organiza- 
tions for specified market-wide services to all producers were 
included in the original Federal and State orders issued in 1938, 
and were reviewed and amended from time to time in joint 
Federal- State amendment proceedings thereafter. Many thou- 
sands of pages of testimony and numerous exhibits relating 
thereto were received and considered by the Secretary and the 
Commissioner in such proceedings. 
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26. The orders, as effective at the institution of this action, 
each contained the following provisions pertaining to the pay- 
ments challenged in this action: 


“§$ 927.76 Cooperative payments. Any cooperative associa- 
tion of producers may apply to the Secretary for a determina- 
tion of its qualifications to receive payments pursuant to this 
section by reason of its having and exercising full authority 
in the sale of the milk of its members; arranging for and 
supplying, in a manner commensurate with the marketing 
capacity of the several types of cooperative associations desig- 
nated in this section, in times of short supply, Class I milk 
to the marketing area; securing utilization of milk, in times 
of long supply, in a manner to assure the greatest possible 
return to all producers; having its entire activities under the 
control of its members; and complying with all provisions 
of this subpart applicable to it. 

“After the Secretary has determined any cooperative to be 
qualified to receive payments pursuant to this section, such 
cooperative shall, from time to time, as requested by the 
market administrator, make reports to the market adminis- 
trator with respect to services rendered to the market and 
the use of the sums received under this section. Whenever the 
market administrator has reason to believe that any coopera- 
tive qualified by the Secretary is failing to perform the 
obligations covered by the payments under this section, he 
shall suspend and hold in reserve such payments, notifying 
the Secretary and the cooperative of his action and the 
reasons therefore. Such suspended payments shall be held 
in reserve until the Secretary has, after hearing, ruled upon 
the performance of the cooperative and either ordered the 
suspended payments to be paid to the cooperative in whole or 
in part or disqualified the cooperative, in which event the 
balance of payments held in reserve shall be returned to the 
producer settlement fund. 


“The market administrator shall make the payments author- 
ized by this section, or issue credit therefore, out of the pro- 
ducer settlement fund on or before the 25th day of each 
month, subject to verification of the reports upon which such 
payment is based. Such payments shall be made to each 
cooperative association of producers under the following 
conditions and at the following rates: 
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“(a) Three-quarters of one cent per hundredweight of milk 
received from producers at any handler’s plant which was 
caused to be delivered from its members by such associations 
and on which such handler has made the reports and pay- 
ments required by this order; 


“(b) Except as set forth in paragraph (c) of this section, 
two cents per hundredweight of milk received from producers 
at plants of other complying handlers which was reported 
and collected for by such association ; and 


““(c) Four cents per hundredweight of milk received from 
producers at plants operated by such association and, if, in 
addition to the other qualifications, such association has been 
determined by the Secretary to have sufficient plant capacity 
to receive all the milk of producers who are members and to 
be willing and able to receive milk from producers not 
members, four cents per hundredweight of milk received from 
producers which was caused by it to be delivered to any 
other complying handler and which is reported and collected 
for by such association.” 


“§$ 927.61 Computation of the uniform price. The market 
administrator shall, on or before the 14th day of each month, 
audit for mathematical correctness and obvious errors the 
report submitted for the preceding month by each handler. 
If the unreserved cash balance in the producer settlement 
fund to be included in the computation is less than two cents 
per hundredweight of milk received from producers on all 
reports, the report of any handler who has not made payment 
of the last monthly pool debit account rendered pursuant to 
§ 927.71 shall not be included in the computation of the uni- 
form price. The report of such handler shall not be included 
in the computation for succeeding months until he has made 
full payment of outstanding monthly pool debits. Subject to 
the aforementioned conditions, the market administrator 
shall compute the uniform price in the following manner: 


“(a) Combine into one total the net pool obligations of all 
handlers; 


“(b) Subtract the total of payments required to be made 
for such month by § 927.76; 


“(c) Add the total payments required to be made by handlers 
for such month pursuant to § 927.78; 
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“(d) Add the amount of unreserved cash in the producer 
settlement fund; 


“(e) Subtract an amount equal to not less than eight cents 
nor more than nine cents per hundredweight of milk received 
from producers to provide against the contingency of errors 
in reports and payments or of delinquencies in payments by 
handlers ; 


“(f) Subtract the Class I-C milk of all handlers whose re- 
ports are included in this computation from the total milk 
received from producers by all such handlers; and 


“(g) Divide the result obtained in paragraph (e) of this 
section by the result obtained in paragraph (f) of this sec- 
tion. The result shall be known as the uniform price for milk 
containing 3.5 percent butterfat received from producers at 
plants in 201-210 mile zone.” 


27. The orders, as effective on and after December 16, 1953, 
each contained § 927.61 without change, but § 927.76 was revised 
to provide as follows: 


“§$ 927.76 Cooperative payments for market-wide services. 
Payments shall be made to qualified cooperatives or to federa- 
tions under the conditions, in the manner, and at the rates 
set forth in this section. 


“(a) Definitions. As used in this section the following terms 
shall have the following meanings: 


“(1) ‘Cooperative’ means a cooperative association of pro- 
ducers which is duly incorporated under the cooperative cor- 
poration laws of a state; is qualified under the Capper- 
Volstead Act (7 U.S.C. 291 et seq.); has all its activities 
under the control of its members and has full authority in 
the sale of its members’ milk. 


“(2) ‘Federation’ means a federation of cooperatives. 


“(3) ‘Federated cooperative’ means a cooperative which is 
a member of a federation and on whose membership the 
federation is an applicant for or receives payments under 
sub-paragraph (2) of paragraph (f) of this section. 


“‘(4) ‘Member’ means, when used with respect to a member 
of a cooperative or of a federated cooperative, only a member 
who is also a producer, as defined in § 927.6. 
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“(b) Qualified cooperatives and federations. A cooperative 
or federation may submit an application to the Market Ad- 
ministrator for payments under the provisions of this section. 
In accordance with the requirements of the rules and regula- 
tions issued by the Market Administrator, any such applica- 
tion shall include a written description of the applicant’s 
program for the performance of market-wide services, includ- 
ing evidence that adequate facilities and personnel will be 
maintained by it so as to enable it to perform the market- 
wide services; and the application shall contain a statement 
by the applicant that it will perform the required market- 
wide services for which it is applying for payments. The 
application shall set forth all necessary data so as to enable 
the Market Administrator to determine whether it meets the 
qualification requirements with respect to the payments for 
which the application is submitted. An application shall be 
approved by the Market Administrator only if he determines 
that: 


(1) In the case of a cooperative: 

“(i) It has not less than 4,000 members and receives from 
its members not less than 1 cent per hundredweight of milk 
delivered by them: Provided, That no person shall be counted 
in this respect as a member if he is a member of another 
cooperative which is an applicant for or which receives 
cooperative payments, or if he is a member of a federated 
cooperative. 


“(ii) If the application is also for an additional payment 
under subparagraph (3) of paragraph (f) of this section, 
it has not less than 6,000 members and receives from its 
members not less than 1 cent per hundredweight of milk 
delivered by them, subject to the proviso in subdivision (i) 
of this subparagraph. 


“(iii) If the application is also for an additional payment 
under subparagraph (4) of paragraph (f) of this section, the 
cooperative is an operating cooperative which operates mar- 
keting facilities, i.e., pool plant(s), at which it receives at 
least 25 per centum, by weight, of the milk marketed by all 
of its members: Provided, That in determining whether the 
25 per centum minimum requirement is complied with there 
shall be excluded the milk delivered by a member of the 
cooperative who is a member of another cooperative which 
is an applicant for or which receives cooperative payments 
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on the same milk or which is a federated cooperative in a 
federation which is an applicant for or receiving cooperative 
payments on the same milk. 


“(2) In the case of a federation: 
“(i) It is duly incorporated under the laws of a State. 


“(ii) It has contracts with each of its federated cooperatives 
under which the cooperatives agree to remain in the federa- 
tion for at least one year, and such contracts cover or will 
be renewed for a yearly period for every subsequent year for 
which the federated cooperatives are to be included within 
the membership of the federation for cooperative payment 
purposes. 


“(iii) Its federated cooperatives have an aggregate of not 
less than 4,000 members and the federated cooperatives re- 
ceive from their members not less than 1 cent per hundred- 
weight of milk delivered by them; and its federated coopera- 
tives will pay to the federation, when required by rules and 
regulations issued by the market administrator, the minimum 
monthly payment specified in the rules and regulations to 
finance the activities of the federation that are not market- 
wide in character: Provided, That no person shall be counted 
in this respect as a member if he is a member of a cooperative 
which is an applicant for or which receives cooperative pay- 
ments, or if he is a member of another federated cooperative. 


“(iv) If the application is also for an additional payment 
under subparagraph (3) of paragraph (f) of this section, 
the aggregate membership of the federated cooperatives is 
not less than 6,000 members and the federated cooperatives 
receive from their members not less than 1 cent per hundred- 
weight of milk delivered by their members, subject to the 
proviso in subdivision (iii) of this subparagraph. 


“(v) If the application is also for an additional payment 
under subparagraph (5) of paragraph (f) of this section, 
the federation operates marketing facilities, i. e., pool 
plant(s), or the federated cooperatives operate marketing 
facilities, at which is received at least 25 per centum, by 
weight, of the milk marketed by the members of the federated 
cooperatives: Provided, That in determining whether the 25 
percentum minimum requirement is complied with, there 
shall be excluded the milk delivered by members of a coopera- 
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tive which is an applicant for or which receives cooperative 
payments on the same milk, or which is a federated coopera- 
tive in another federation which is an applicant for or receiv- 
ing cooperative payments on the same milk, or which is not 
meeting the requirements of this section applicable to it. 
(3) The applicant cooperative or federation demonstrates 
that it has the ability to perform the market-wide services 
for which application is made, and that such services will 
be performed. 


“(4) The applicant cooperative or the federated cooperatives 
of an applicant federation are in no way precluded from 
arranging for the utilization of milk under their respective 
control so as to yield the highest available net return to all 
producers without displacing an equivalent quantity of other 
producer milk in the preferred classification. 


“(c) Notice of qualification or denial; effective date. Upon 
determination by the market administrator that a cooperative 
or a federation is qualified to receive payment for perform- 
ance of the market-wide services, he shall transmit such 
determination to the applicant cooperative or federation and 
publicly announce the issuance of the determination. The 
determination shall be effective with respect to milk delivered 
on and after the first day of the month following issuance 
of the determination. If, after consideration of an application 
for payments for market-wide services, the market admin- 
istrator determines that the cooperative or federation is not 
qualified to receive such payments, he shall promptly notify 
the applicant and specifically set forth in such notice his 
reasons for denial of the application. 


“(d) Requirements for continued qualification. From time to 
time and in accordance with rules and regulations which may 
be issued by the market administrator, each qualified coop- 
erative or federation must demonstrate to the market admin- 
istrator that it continues to meet the qualification require- 
ments for the payments and is fully performing the market- 
wide services for which it is being paid. 


“(e) Market-wide services. Each cooperative or federation 
shall perform the market-wide services enumerated in this 
paragraph. Such services are: (1) Analyzing milk marketing 
problems and their solution, conducting market research and 
maintaining current information as to all market develop- 
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ments, preparing and assembling statistical data relative to 
prices and marketing conditions, and making an economic 
analysis of all such data; (2) determining the need for the 
formulation of amendments to the order and proposing such 
amendments or requesting other appropriate action by the 
Secretary or the market administrator in the light of chang- 
ing conditions; (3) participating in proceedings with respect 
to amendments to the order, including the preparation and 
presentation of evidence at public hearings, the submission 
of appropriate briefs and exceptions, and also participating, 
by voting or otherwise, in the referenda relative to amend- 
ments; (4) participating in the meetings called by the market 
administrator, such as meetings with respect to rules and 
regulations issued under the order, including activities such 
as the preparation and presentation of data at such meetings 
and briefs for submission thereafter; (5) conducting a com- 
prehensive educational program among producers—i.e., mem- 
bers and nonmembers of cooperatives—and keeping such 
producers well informed for participation in the activities 
under the regulatory order and, as a part of such program, 
issuing publications that contain relevant data and informa- 
tion about the order and its operation, and the distribution 
of such publication to members and, on the same subscription 
basis, to nonmembers who request it, and holding meetings 
at which members and nonmembers may attend; and (6) 
in the case of a cooperative or federation which receives an 
additional payment under subparagraph (4) or (5) of para- 
graph (f) of this section, operating marketing facilities, or 
having within its membership federated cooperatives oper- 
ating marketing facilities, i. e., pool plant(s), at which is 
received at least 25 per centum, by weight, of the milk mar- 
keted by all the members of the cooperative or by all members 
of the federated cooperatives. 


“(f) Rate, computation, time, and method of payment. (1) 
Subject to the provisions of paragraph (g) of this section, 
the market administrator, on or before the 25th day of each 
month, shall make payment out of the producer-settlement 
fund, or issue equivalent credit therefor, to each cooperative 
or federation which is qualified for such payments for 
market-wide services. The payment to a cooperative shall be 
based upon the milk reported by cooperative or proprietary 
handlers to have been received during the preceding month 
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from its members, and the payment to a federation shall be 
based upon the milk reported by cooperative or proprietary 
handlers to have been received during the preceding month 
from the members of its federated cooperatives, subject in 
both instances to adjustment upon verification by the market 
administrator. 


“(2) Such payment or credit shall be at the rate of 2 cents 
per hundredweight of milk in accordance with subparagraph 
(1) of this paragraph: Provided, That in computing pay- 
ment to a cooperative there shall be excluded all of the milk 
of its members who belong to another cooperative which is 
an applicant for or which receives cooperative payments on 
the same milk or which is a federated cooperative in a 
federation which is an applicant for or receiving cooperative 
payments on the same milk: And provided further, That in 
computing payment to a federation there shall be excluded 
all of the milk of members of a cooperative which is an 
applicant for or which receives cooperative payments on the 
same milk or which is a federated cooperative in another 
federation which is an applicant for or receiving cooperative 
payments on the same milk, or which is not meeting the 
requirements of this section applicable to it. 


“(3) Any cooperative that has at least 6,000 members and 
any federation which has an aggregate membership of its 
federated cooperatives of at least 6,000 members shall receive 
a payment, in addition to the payment provided for in sub- 
paragraph (2) of this paragraph, of 1 cent per hundred- 
weight of milk in accordance with subparagraph (1) of this 
paragraph and subject to the provisos contained in sub- 
paragraph (2) of this paragraph. 


““(4) Any cooperative that operates marketing facilities, i. e., 
pool plant (s), at which is received at least 25 per centum, by 
weight, of the milk marketed by all of its members shall 
receive a payment, in addition to the payment provided for 
in subparagraph (2) or subparagraph (3) of this paragraph, 
of 1 cent per hundredweight of all milk marketed by its 
members in accordance with subparagraph (1) of this para- 
graph: Provided, That in computing the payment under this 
subparagraph there shall be excluded the milk delivered by 
a member of the cooperative who is a member of another 
cooperative which is an applicant for or which receives 
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cooperative payments on the same milk or which is a feder- 
ated cooperative in a federation which is an applicant for or 
receiving cooperative payments on the same milk. 


“(5) Any federation that operates marketing facilities, i. e., 
pool plant(s), or whose members include one or more fed- 
erated cooperatives that operate marketing facilities, at 
which is received at least 25 per centum, by weight, of the 
milk marketed by all the members of its federated coopera- 
tives shall receive a payment, in addition to the payment 
provided for in subparagraph (2) or subparagraph (3) of 
this paragraph, of 1 cent per hundredweight of all milk 
marketed by such members in accordance with subparagraph 
(1) of this paragraph: Provided, That in computing the pay- 
ment under this subparagraph there shall be excluded the milk 
delivered by members of a cooperative which is an applicant 
for or which receives cooperative payments on the same milk, 
or which is a federated cooperative in another federation 
which is an applicant for or receives cooperative payments 
on the same milk, or which is not meeting the requirements 
of this section applicable to it. 


“(6) If an individually qualified cooperative is affiliated with 
a federation, the cooperative payment shall be made to such 
cooperative unless its contract with the federation specifies 
in writing that the federation is to receive the payments. Any 
such contract must authorize the federation to receive the 
payments for at least one year, and such agreement must 
cover or be renewed for a yearly period for every subsequent 
year for which the federation is to receive the payments. 


“(g) Disqualification. (1) The market administrator shall 
issue an order wholly or partly disqualifying a previously 
qualified cooperative or federation for payments authorized 
pursuant to this section and such payments shall not there- 
after be made to it if he determines that: 


(i) The cooperative or federation no longer complies with 
the requirements of this section: Provided, That in the case 
of the federation, if one of its federated cooperatives has 
failed to comply with the requirements of this section applic- 
able to it or has failed, promptly after demand by the market 
administrator, to arrange for the utilization of milk under 
its control so as to yield the highest available net return to 
all producers without displacing an equivalent quantity of 
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other producer milk in the preferred classification, the fed- 
eration shall be disqualified only to the extent that its qualifi- 
cation for payments or the amount of its payments are based 
upon the membership, milk or operations of such non-comply- 
ing federated cooperatives; 


“(ii) The cooperative or federation has failed to make 
reports or furnish records pursuant to this section or pur- 
suant to rules and regulations issued by the market admin- 
istrator; or 

“(iii) In the case of the cooperative, it has failed, promptly 
after demand by the market administrator, to arrange for 
the utilization of milk under its control so as to yield the 


‘highest available net return to all producers without displac- 


ing an equivalent quantity of other producer milk in the 
preferred classification. 


“(2) An order of the market administrator wholly or partly 
disqualifying a cooperative or federation shall not be issued 
until after the cooperative or federation has had opportunity 
for hearing thereon following not less than 15 days’ notice 
to it specifying the reasons for the proposed disqualification. 
If the cooperative or federation fails to file a written request 
for hearing with the market administrator within such period 
of 15 days, the market administrator may issue an order of 
disqualification without further notice; but if within such 
period a request for hearing is filed, the market administrator 
shall promptly proceed to hold such hearing pursuant to rules 
and regulations issued by him under paragraph (i) of this 
section. 


““(3) A disqualification order issued by the market adminis- 
trator shall set forth the findings and conclusions on the basis 
of which it is issued. 


“(h) Appeals—(1) From denials of application. Any coop- 
erative or federation whose application for qualification has 
been denied by the market administrator may, within 30 
days after notice of such denial, file with the Secretary a 
written petition for review. But the failure to file such peti- 
tion shall not bar the cooperative or federation from again 
applying to the market administrator for qualification. 


“(2) From disqualification orders. A disqualification order 
by the market administrator shall become final 30 days after 
its service on the cooperative or federation unless within such 
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30-day period the cooperative or federation files a written 
petition with the Secretary for review thereof. If such peti- 
tion for review is filed, payments for which the cooperative 
or federation has been disqualified by the order shall be held 
in reserve by the market administrator pending ruling of 
the Secretary, after which the sums so held in reserve shall 
either be returned to the producer-settlement fund or paid 
over to the cooperative or federation depending on the Sec- 
retary’s ruling on the petition. If such petition for review is 
not filed, any payments which otherwise would be made 
within the 30-day period following issuance of the disqualifi- 
cation order shall be held in reserve until such order becomes 
final and shall then be returned to the producer-settlement 
fund. 


“(3) Record on appeal. If an appeal is taken under sub- 
paragraphs (1) or (2) of this paragraph, the market admin- 
istrator shall promptly certify to the Secretary the ruling or 
order appealed from and the evidence upon which it was 
issued: Provided, That if a hearing was held the complete 
record thereof, including the applications, petitions, and all 
exhibits or other documentary materia] submitted in evidence 
shall be the record so certified. Such certified material shall 
constitute the sole record upon which the appeal shall be 
decided by the Secretary. 


“(i) Regulations. The market administrator is authorized 
to issue regulations and amendments thereto to effectuate the 
provisions of this section and to facilitate and implement the 
administration of its provisions. Such regulations shall be 
issued in accordance with the following procedure: 

“(1) All proposed rules and regulations and amendments 
thereto shall be the subject of a meeting called by the market 
administrator, at which all interested persons shall have 
opportunity to be heard. Not less than five days prior to 
the meeting, notice thereof and of the proposed regulations 
or amendments shall be published in the FEDERAL REG- 
ISTER and mailed to qualified cooperatives and federations. 
A stenographic record shall be made at such meetings which 
shall be public information and be available for inspection 
at the office of the market administrator. 


““(2) A period of at least five days after the meeting shall 
be allowed for the filing of briefs. 
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“(3) All regulations and amendments thereto issued by the 
market administrator pursuant to this section must be sub- 
mitted in tentative form to the Secretary for approval, shall 
not be effective without such approval, and shall be published 
in the FEDERAL REGISTER following such approval. The 
regulations or amendments in tentative form shall be for- 
warded also to cooperatives and federations qualified under 
this section and to other persons upon request in writing. 
The Secretary shall either approve the regulations or amend- 
ments thereto submitted by the market administrator or 
direct the market administrator to reconsider the tentative 
rules or amendments. In the event the market administrator 
is directed to give reconsideration to the matter, the market 
administrator shall either issue revised tentative regulations 
or amendments or call another meeting pursuant to this sec- 
tion for additional consideration of the rules or amendments. 


““(j) Reports and records. A qualified cooperative or federa- 
tion and any federated cooperative in a qualified federation 
shall make such reports to the market administrator as may 
be requested by him for the administration of the provisions 
of this section, and shall maintain and make available to the 
market administrator or his representative such records as 
will enable the market administrator to verify such reports. 
“(k) Notices, demands, orders, etc. All notices, demands, 
orders or other papers required by this section to be given 
to or served upon a cooperative or federation shall be deemed 
to have been given or served as of the time when mailed to 
the last known secretary of the cooperative or federation at 
his last known address. 


“(1) Adjustment period. Any cooperative which was quali- 
fied, on the effective date of this section, to receive payments 
pursuant to the provisions of this section as effective Decem- 
ber 31, 1952 (referred to in this paragraph as the ‘former 
provisions’), shal] continue to receive payments pursuant to 
and subject to the conditions specified in such former pro- 
visions on milk received from producers during the 90-day 
period immediately following the effective date of this sec- 
tion; and if such cooperative has applied, or is a federated 
cooperative of a federation which has applied, for qualifica- 
tion pursuant to this section prior to the expiration of such 
90-day period, it shall continue to receive payments pursuant 
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to the former provisions beyond such 90-day period until such 
time as the market administrator has ruled upon such appli- 
cation: Provided, That a cooperative or a federation may be 
qualified to receive payments pursuant to this section within 
such 90-day period: And provided further, That in no event 
shall a cooperative, or a federated cooperative in a federation, 
receive payment under the former provisions for any period 
following the effective date of qualification of the cooperative 
or federation under this section. For the purposes and to the 
extent specified in this paragraph, the provisions of this sec- 
tion as effective December 31, 1952, shall remain in force 
and effect after the effective date of this section.” 


28. Section 608c(4) of the Federal Act provides for the 
issuance of regulatory orders by the Secretary of Agriculture of 
the United States if he finds upon the evidence introduced at a 
public hearing “that the issuance of such order and all of the 
terms and conditions thereof will tend to effectuate the declared 
policy of §§ 601-608, 608a, 608b, 608c, 608d-612, 613-619, 620, 
623 and 624 of this Title with respect to such commodity.” In 
accordance with such requirement of the act, the Secretary ex- 
pressly made this finding upon the basis of evidence adduced at 
public hearings at the time Order 27 was originally issued in 
1938, and upon each occasion when the cooperative payment pro- 
visions thereof were considered for amendment, including, but not 
limited to, the amendment effective December 16, 1953, which re- 
sulted in the issuance of the revised cooperative payment provi- 
sions which now are in effect. The Commissioner also made all 
necessary findings upon the evidence adduced at the joint hear- 
ings as required by the State statute, when he issued the State 
order and amended it from time to time. 


29. The amendment of December 16, 1953, was the only 
amendment relevant to this action which was issued following 
the enactment of the Administrative Procedure Act (5 U.S.C. 
1001-1011) which provides, inter alia, that all decisions shall 
include “. . . findings and conclusions, as well as the reasons or 


bases therefor, upon all the material issues of fact, law or dis- 
cretion presented on the record; . . .” The Secretary, in amend- 
ing the cooperative payment provisions of Order No. 27 effec- 
tive December 16, 1953, accordingly issued a detailed decision 
(18 F.R. 6458-6465) and an amendatory order (18 F.R. 7224) 
which, in addition to the ultimate finding required by the Agri- 
cultural Marketing Agreement Act, including findings, based on 
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the evidence at the amendment hearings, that the terms and con- 
ditions in Section 927.76 of the order, as amended, and as there- 
by further amended: 


(a) “* * * are incidental to, and not inconsistent with, the 
terms and conditions specified in sub-sections (5)-(7) of 
§ 8c of the Act * * * and necessary to effectuate the other 
provisions of the order.” 18 F.R. 7224. 


(b) “* * * are necessary in order equitably to apportion 
the total value of the milk purchased by all handlers among 
producers and associations of producers, on the basis of their 
marketings of milk during each month which is the proper 
representative period.” 18 F.R. 7224. 


(c) “* * * are necessary to accord such recognition and 
encouragement to producer-owned and producer-controlled 
cooperative associations as will be in harmony with the 
policy toward cooperative associations set forth in the rele- 
vant Acts of Congress, and as will tend to permit efficient 
methods of marketing and distribution.” 18 F.R. 7224. 


30. In addition to the findings listed above, the Secretary 
found in said decision, inter alia, that: 


(a) “Active participation by producers in the regulation of 
milk marketing is feasible only by means of cooperative 
associations of producers. * * * Cooperatives as a group 
can and do represent the interests of producers generally in 
the various activities associated with the Order which are 
necessary to its continuing effectiveness and to the protec- 
tion of producer interests therein. * * * The services which 
cooperative associations can and do perform in connection 
with the formulation and proper functioning of the Order 
are necessary services which are of distinct and far-reaching 
benefit to producers who otherwise would be without effec- 
tive representation.” 18 F.R. 6460, 6461. 


(b) “Any payments to cooperatives for the performance of 
market-wide services should be borne equally by all pro- 
ducers and not merely by producers or members of a par- 
ticular group * * *. All producers receive the value of such 
market-wide services, and all producers should, under this 
regulatory program, pay for them on the same pro rata 
basis without regard to whether or not they happen to be 
members of the cooperative associations which are perform- 
ing the services.” 18 F.R. 6460. 
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(c) “* * * The cooperatives incur expenses in the perform- 
ance of these market-wide services at least equal to the 
amount thus received from the producer settlement fund.” 
18 F.R. 6463. 


(d) “* * * market-wide services required to be performed 
in the interest of all producers, will be effectively performed 
if the cooperatives are paid at the rates set forth in the 
amendments in this decision * * *” 18 F.R. 6462. 


(e) “* * * members of a cooperative or federation should 
continue, in accordance with the principle heretofore ob- 
served under this order, to pay the entire cost of the activi- 
ties of such cooperative or federation which are not of 
market-wide benefit.” 18 F.R. 6463. 


(f) “* * * [it] is only by means of making these payments 
from the producer-settlement fund to the cooperative for the 
performance of market-wide services that a uniform blended 
price may be arrived at which will equitably apportion the 
total value of the milk, purchased by all handlers, among 
producers and associations of producers on the basis of their 
marketings of milk during each month which, under the 
order, is the proper representative period for this purpose.” 
18 F.R. 64638. 


(g) “* * * the order provides, among other things, for 
producers to receive a uniform minimum price for their 
milk, and after the order had been in effect for a fairly long 
period of time the tendency developed among some producers 
to regard the functioning of the order as an automatic oper- 
ation. The producers, as a group, tended to withdraw sup- 
port from the cooperative associations which spent time, 
effort, and money in protecting and fostering the interest 
of all producers in the milkshed.” 18 F.R. 6460. 


(h) “Without cooperative payments the cost of the market- 
wide services rendered by cooperative associations and fed- 
erations must be borne exclusively by their members, result- 
ing in an unfair disparity between members and non-mem- 
bers. The impact on members of paying the cost of such 
market-wide service tends to discourage membership in co- 
operatives, and that tendency or discouragement thus im- 
pairs or prevents the development of the only means by 
which producers can be represented effectively. A failure to 
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pay cooperative associations for services benefiting all pro- 
ducers would be contrary to long established public policy to 
encourage the development and expansion of cooperative 
associations of farmers as reflected in the relevant Acts of 
Congress, and to pay cooperatives, in the manner provided 
in the amendments contained herein, for services which they 
render in the interest of all producers is consistent with that 
established public policy.” 18 F.R. 6460. 


(i) “The factors of size, diversity of conditions, specializa- 
tion among handlers, divergency of interests, and complexity 
of price structures make this milkshed and regulatory pro- 
gram unique. * * * 

“The wide range of conditions and interests in this extensive 
milkshed and the large volume of production and marketing 
of milk emphasize the pronounced need for active producer 
participation in this regulatory program. * * * Moreover, 
the public has a direct interest in the proper formulation 
and administration of this regulatory program, and this 
public interest may be maintained only if all relevant mar- 
ket facts and circumstances are promptly developed and the 
large producer group is effectively represented in the func- 
tioning of the program.” 18 F.R. 6459. 


(j) “The total value of the milk pooled and priced under 
the New York order in 1951 was $310,282,982. The total 
amount distributed in 1951 as cooperative payments was 
$1,273,109, i.e., 4/10 of 1 percent of the total value of the 
milk pooled. Translated into terms which would project the 
total expenditures from the producer-settlement fund to pro- 
ducers as individuals irrespective of whether they are mem- 
bers of a cooperative or are non-members, the average indi- 
vidual expenditure to the producers marketing milk under 
the order in 1951 was slightly over $25.00.” 18 F.R. 6463. 


(k) “The value of the market-wide services, under this 
complex and intricate regulatory program, is worth more to 
each producer than the small amount paid to the coopera- 
tives for the performance of the market-wide services.” 18 
F.R. 6463. 


31. The public hearing record upon which the amendments 
of December 16, 1953, and the findings relating thereto were 
based consisted of more than 1700 pages of transcript and 
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numerous exhibits, including the testimony of numerous expert 
witnesses who testified in support of the findings and conclusions 
reached by the Secretary, and dealt solely with compensation to 
cooperative organizations for the rendition of market-wide serv- 
ices for all producers under the orders. 


32. The findings and conclusions of the Secretary relative to 
the cooperative payment provisions in the original Federal order 
and all amendments thereto are based on and supported by sub- 
stantial evidence in the records of the public promulgation hear- 
ings referred to in Findings 25, 28, and 30 herein. Such adminis- 
trative records were duly certified by the Secretary of Agricul- 
ture to this Court for review and are properly received in evi- 
dence as a part of the record in this action. 


33. The Federal Act provides (7 U.S.C. 608c(9), (12), (19)) 
that marketing orders and their provisions, and each amendment 
thereto, must be approved by a specified percentage of producers. 
Such approval was duly obtained for the original order, and its 
provisions, and for each amendment thereto relating to “‘coopera- 
tive payments.” 


34. In issuing the amendment of December 16, 1953, the Sec- 
retary determined (18 F.R.'7224) that: 


“(b) * * * (8) The issuance of this order amending the 
order, as amended, is approved or favored by 87.88 percent 
of the 30,684 producers who participated in a referendum on 
the question of approval of its issuance and who during the 
determined representative period (July 1953) were engaged 
in the production of milk for sale in the said marketing area. 
Of the 18,312 ballots mailed to individual] producers only 523 
were returned and of these 20 affirmative, 18 negative, and 
5 blank ballots were disqualified. Of the 480 qualified indi- 
vidual ballots, 42.5 percent (204) approved and 57.5 percent 
(276) disapproved the issuance of the amendatory order. 
There were 49,453 producers who were eligible to vote in 
the referendum.” 


35. On February 10, 1954, and on May 21, 1954, the market 
administrator duly issued rules and regulations, as required by 
revised § 927.76 of the orders, specifying the form and content 
of applications required for qualification for payments, detailed 
procedures and requirements for qualification, detailed specifica- 
tions for the adequate performance of the required market-wide 
services by qualified organizations, and detailed procedures for 
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disqualification on failure to perform. Such rules and regulations 
were duly published in the Federal Register on February 20, 1954, 
and June 10, 1954 (19 F.R. 995, 3415), and were duly approved 
by the Secretary of Agriculture and the Commissioner of Agricul- 
ture and Markets of the State of New York (19 F.R. 996, 3417). 
Judicial notice is hereby taken of such regulations and of such 
approvals. 

36. The various Secretaries of Agriculture since 1938 have 
construed the Federal Act as authorizing appropriate compensa- 
tion to cooperative organizations for necessary market-wide 
services as a necessary and incidental adjunct to the effective 
operation of other provisions of the orders and to provide proper 
uniformity in returns to all producers for their milk. The New 
York orders have contained such provisions since their inception 
in 1938. 

37. Section 4 of the 1937 Act which reenacted and amended 
the relevant provisions of the Agricultural Adjustment Act of 
1933, as amended “expressly ratified, legalized, and confirmed” 
all marketing agreements, licenses, orders, regulations, provisions 
and acts that had been executed, issued, approved or done under 
the Agricultural Adjustment Act or any amendment thereof (50 
Stat. 249, § 4). 


38. In 1948 Congress again amended the 1937 Act (62 Stat. 
1258). Congress provided that existing orders continue in effect 
without the necessity of amendment to conform to the amend- 
ments actually made at that time to the Act. 


39. The milk of all producers under the orders is priced in one 
common pool under the orders. There is no separate pool or fund 
for those producers who are not members of cooperative organiza- 
tions or whose cooperatives do not render the market-wide services 
required as a condition precedent for compensation under § 927.76 
of the orders. All producers under the orders constitute the class 
for which the market-wide pool is established, without regard to 
their cooperative affiliation. 


40. The producer settlement fund is a clearance device to 
effectuate the pooling and payment provisions of the orders. Some 
handlers pay into the fund, and others draw from it, thereby 
making possible uniformity of payments to all producers, irre- 
spective of utilization of the particular producer’s milk. No sep- 
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arate fund is established for producers who are not affiliated with 
cooperative organizations or any other grouping of producers, 
and there is only one producer-settlement fund under the joint 
Federal-State program. 


CONCLUSIONS OF LAW 


1. The court has jurisdiction of the subject matter and the 
parties hereto. 


2. The plaintiffs have a cause of action to determine the 
validity of the regulations (7 C.F.R. Sec. 927.76), which provide 
for payments to qualified cooperatives. 


3. This is not a trial de novo. All findings of fact supported 
by substantial evidence are binding upon the court. 


4. The findings of fact are supported by substantial evidence. 


5. The qualified cooperative payment provisions of said Sec- 
tion 927.76 are authorized by 7 U.S.C.A. 608c (5)-(7). 


6. The findings by the Secretary that the terms and conditions 
in the amendment are incidental to, and not inconsistent with 
the terms and conditions specified in 7 U.S.C.A. 608c, subsections 
(6)-(7) and necessary to effectuate other provisions of the order 
are interpretations of the Act or conclusions of law which are 
subject to review by this court. But weight should be given to 
the construction placed on the statute by the Secretary. 


OPINION 


Oscar L. Grant and five other milk producers! in the New York 
metropolitan milk marketing area? filed a complaint and supple- 
mental complaint to restrain the Secretary of Agriculture from 
distributing to the qualified cooperatives the funds known as 
cooperative payments deducted from the “milk pool” as provided 
in 7 C.F.R. Sec. 927.76. The regulations were promulgated after 
hearings and findings of fact and conclusions as provided by the 
Agricultural Marketing Agreement Act of 1937, as amended. 
7 U.S.C.A. Sec. 601 et seq., and Administrative Procedure Act, 
5 U.S.C.A. 1001 et seq. 


2One of the plaintiffs died after this suit was started. Eastern Milk Producers Coopera- 
tive Association, Inc., was permitted to appear as Amicus Curiae on February 23, 1954, 
and filed a brief herein. 


2The area covered New York, parts of Pennsylvania, Vermont, Massachusetts, Connec- 
ticut, and New Jersey. 
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The milk is classified as to price by the Administrator appointed 
by the Secretary of Agriculture on the basis of the use made of it. 
The milk prices are averaged out by the Administrator monthly. 
The handlers of milk in the higher use classifications pay to the 
Market Administrator an amount when the price received from 
the sale of milk is above the blended uniform price. The fund so 
accumulated is called the “Producer Settlement Fund” or “Milk 
Pool”. The Administrator pays out of the producer settlement 
fund to the handlers of the milk in the lower use classifications 
so that all handlers in turn pay the producers a uniform price for 
their milk regardless of how the milk is used. 

By Sec. 927.76 (Federal Order No. 27) the Market Admin- 
istrator deducts from the producers settlement fund at least 2 
cents per hundredweight for all milk marketed by the members 
of each qualified cooperative. These amounts are paid to the 
qualified cooperative associations for market-wide services.’ 
Plaintiffs have never been members of any qualified cooperative 
association. 

A preliminary injunction was issued April 7, 1952 with consent 
of the then Secretary of Agriculture, Charles F. Brannan. Approx- 
imately a million and a half dollars is now held in escrow by the 
Market Administrator awaiting the determination of this action. 


The plaintiffs maintain that they bring this action for them- 
selves and all those similarly situated under Rule 23, F.R.C.P. 
The defendants contend that this is not a class action. Plaintiffs 
and defendants have devoted a great deal of their briefs to this 
point. However, defendants admit that at least the plaintiffs have 
the right to institute this suit to determine the validity of said 
Section 927.76, although the aggregate amount which they would 
be entitled to out of the fund would be only about $700.00. While 
this court is inclined to believe that this is a class action* under 
Rule 23 (a) (2), it is unnecessary for the court to determine this 
question as it does not dispose of the principal proposition of law 
involved in the suit. 


The order which is attacked by the plaintiffs is the result of 
cooperation by the Secretary of Agriculture with the Commis- 
sioner of Agriculture and Markets of the State of New York. It 
was stipulated between counsel that the constitutionality of 


* See findings of fact, number 27 (Sec. 927.76(e)). 
* Stark v. Wickard, 321 U.S. 288; Thompson v. Deal, 92 F. 2d 478. 
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neither the state nor Federal Act is involved in this action. The 
legal effect, the consequences to flow from the action of the Com- 
missioner of Agriculture and Markets of the State of New York 
is a matter of law to be decided by this court, but the right and 
power of that Commissioner to do what he did is not in issue. 


The court is therefore entirely confined in this case to the 
validity of the Federal Order although taking into consideration 
that it is a joint order and a joint pool held by the Administrator 
acting under the Federal Act and also the New York State Act. 

This court is of the opinion that the New York State Act has 
no effect or consequences upon the Federal Order, and that the 
Federal Order must stand or fall under 7 U.S.C.A. Sec. 601 et seq. 
Defendants lean upon Sec. 610 (i) for validity of the Federal 
regulations. In view of the limitations in that section “to issue 
orders (subject to the provisions of Section 608c of this title)” 
no strength is given to defendants’ position. Even if it is a 
Federal-state order expressly provided for by the New York State 
Law,°® it must depend on the Federal statute for its validity in 
this proceeding. 

The defendants also seek authority for the deductions to be 
paid to qualified cooperatives under Section 608c (5) (B) (ii) (d) 
which reads as follows: 

“A further adjustment, equitably to apportion the total 
value of the milk purchased by any handler, or by all 
handlers, among producers and associations of producers, on 
the basis of their marketings of milk during a representa- 
tive period of time.” 

It is to be observed that the adjustment is to be on the basis 
of marketings of milk by all producers, but not upon market- 
wide services performed by qualified cooperatives as provided for 
in the order and objected to by the plaintiffs. 

This proceeding is not de novo. This court may not substitute 
its judgment for the Secretary’s findings of fact and conclusions 
thereon, where the findings of fact are supported by substantial 
evidence. National Broadcasting Company v. United States, 319 
U.S. 190; Universal Camera Corp. v. Labor Bd., 340 U.S. 474. 
The court, therefore, must turn to the findings of fact made by 
the Secretary and rely upon them in determining the validity of 
the order. 


528 U.S.C.A. 2281 requires a three-judge court to pass on constitutionality of state 
statutes or orders. 

*The New York Act specifically provides for cooperative payments. Art. 21 of Agricul- 
ture Marketing Law relating to milk control, 1952, Sec. 258-m-11. 





ev 








= Vw ' “a 


eran 


GRANT ET AL. v. UNITED STATES 1233 
Cite as 138 A.D. 1203 


The Secretary made findings of fact based upon substantial 
evidence in the record. A part of such findings are: 


Price-fixing under the milk order for the New York metro- 
politan marketing area is not static but requires constant 
attention and frequent hearings on proposed amendments. 


The factors of size, diversity of conditions, specialization 
among handlers, divergency of interests, and complexity of 
price structures make this milkshed and regulatory program 
unique. 


The wide range of conditions and interests in this exten- 
sive milkshed and the large volume of production and mar- 
keting of milk emphasize the pronounced need for active pro- 
ducer participation in this regulatory program. 


Proper regulation may be made effective and maintained 
in effect only if the facts are fully and promptly developed 
and presented. This cannot be done in the absence of alert 
and informed participation by producers. This activity by 
producers is time-consuming and expensive. 


Active participation by producers in the regulation of 
milk marketing is feasible only by means of cooperative 
associations of producers. 


The performance of essential market-wide services for the 
benefit of all producers in the market required strong and 
vigorous cooperative associations or federations of coopera- 
tives. 


Without cooperative payments the cost of the market-wide 
services rendered by cooperative associations and federations 
must be borne exclusively by their members, resulting in an 
unfair disparity between members and non-members. The 
impact on members of paying the cost of such market-wide 
services tends to discourage membership in cooperatives, 
and that tendency or discouragement thus impairs or pre- 
vents the development of the only means by which producers 
can be represented effectively. 


Any payments to cooperatives for the performance of 
market-wide services should be borne equally by all pro- 
ducers and not merely by producers who are members of a 
particular group. Members of the participating cooperatives 
and non-members have equal interests in the producer-settle- 
ment fund, and their contribution to the cost of these mar- 
ket-wide services should be the same. All producers receive 





1234 AGRI. MKTG. AGREEMENT ACT OF 1937 
Cite as 18 A.D. 1203 


the value of such market-wide services, and all producers 
should, under this regulatory program, pay for them on the 
same pro rata basis without regard to whether or not they 
happen to be members of the cooperative associations which 
are performing the services. 

Cooperatives as a group can and do represent the interests 
of the producers generally in the various activities associ- 
ated with the order which are necessary to its continuing 
effectiveness and to the protection of producer interests 
therein. 

The services which cooperative associations can and do 
perform in connection with the formulation and proper 
functioning of the order are necessary services which are of 
distinct and far-reaching benefit to producers who otherwise 
would be without effective representation. 

The cooperative associations generally carry on many 
kinds of activities which are of market-wide value in the 
milkshed. 

In addition . . . some of the cooperatives, generally iden- 
tified as operating cooperatives, perform market-wide serv- 
ice with respect to the maintenance of manufacturing plants 
for surplus milk. 

Operating cooperatives have constructed and maintained 
these plants which are generally operated more intermit- 
tently and at greater financial burden than similar plants 
that are operated by proprietary handlers. The financial bur- 
den for maintaining these facilities for the disposal of sur- 
plus milk is a major handicap to some cooperatives. 

Cooperative associations of producers also perform a mar- 
ket-wide service in disposing of their milk so as to result in 
the highest net return to the pool, i.e., producer-settlement 
fund. 

In order to function properly in rendering the various 
market-wide services a cooperative should have a well-estab- 
lished program administered by a staff of trained specialists. 
A budget of substantial size is necessary. 

A small cooperative may, under some circumstances, ren- 
der services of market-wide character, but the present-day 
needs and complexity of this great milkshed are such that, 
for practical purposes, cooperative payments from the pro- 
ducer-settlement fund should be limited to cooperatives or 
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federations of cooperatives that meet the minimum size re- 
quirements established in the amendments to the order as 
later set forth in this decision. 

As a cooperative or federation increases in size its services 
to the market as a whole are of more widespread character 
and value, and therefore such organization should receive a 
higher rate of payment than a smaller organization. 

The market-wide services, required to be performed in the 
interest of all producers, will be effectively performed if the 
cooperatives are paid at the rates set forth in the amend- 
ments in this decision. The value to all producers of the per- 
formance of the market-wide services will at least equal the 
amount of the payments to the cooperatives. 

The value of the market-wide services, under this complex 
and intricate regulatory program, is worth more to each pro- 
ducer than the small amount paid to the cooperatives, for 
the performance of the market-wide services. 

The cooperatives incur expenses in the performance of 
these market-wide services at least equal to the amount thus 
received from the producer-settlement fund. 

The members of a cooperative or federation should con- 
tinue, in accordance with the principle heretofore observed 
under this order, to pay the entire cost of the activities of 
such cooperative or federation which are not of market-wide 
benefit. 

In the light of these findings Sec. 608c (5) (B) (ii) must be 
examined. It provides: 
“for the payment to all producers and associations of pro- 
ducers delivering milk to all handlers of uniform prices for 
all milk so delivered, irrespective of the uses made of such 
milk by the individual handler to whom it is delivered ;” 


The very foundation of the Act as a whole is to secure a uniform 
price to all milk producers. The entire purpose of the Act fails 
if members of qualified cooperatives receive a lower price for 
their milk than non-members. Without the payment for the re- 
quired market-wide services performed by the qualified coopera- 
tives, there would exist a disparity in the blended price received 
by members of qualified cooperatives and non-members. These 
services require the employment by each qualified cooperative of 
an economist, lawyer, field supervisor, editor, fieldman and other 
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personnel.’ The Secretary found that the services cost at least as 
much as the payments made to the qualified cooperatives, and 
the members of such cooperatives still pay for all other activities 
of the cooperatives. 

These services were found to be necessary to effectuate the 
other provisions of the order. In other words, in order to obtain 
a uniform blended price to producers from which the specified 
adjustments may be made as provided by the statute, in the first 
instance, a uniform price to all producers is required by the 
statute. 

It is to be noted that Sec. 608c (5) provides: 

“In the case of milk and its products, orders issued pur- 
suant to this section shall contain one or more of the follow- 
ing terms and conditions, and (except as provided in sub- 
section (7) of this section) no others :” 


Therefore, to not deduct the amount paid to qualified coopera- 
tives would be inconsistent with the very wording of the statute 
and would violate the “following terms and conditions” which 
require uniform prices to all producers and associations of pro- 
ducers for their milk. While Congress did not spell out the exact 
language or authority for the Administrator to make these deduc- 
tions it certainly specified in no uncertain terms that one of the 
conditions should be a uniform blended price for all milk pro- 
duced in the area. Congress wisely left to the Administrator the 
mechanics of arriving at a uniform price; provided, that this 
uniform price was paid to all producers of milk. 


Brannan v. Stark, 342 U.S. at the bottom of page 463 makes 
this very distinction and indicates that if the services to non- 
members of qualified cooperatives are compulsory, then the price 
by virtue of the contribution by all members from the “milk 
pool” to the fund for the payment of qualified cooperative pro- 
ducers in fact would equalize or become uniform. Inasmuch as 
the former regulation required compulsory services by the quali- 
fied cooperatives for the utilization of milk as stated by the 
Supreme Court opinion at footnote 12, and the amended order 
also requires certain compulsory market-wide services, and the 
payments to the qualified cooperatives merely pay for these serv- 
ices which are of benefit to the non-members a uniform price to 
all producers and associations of producers of milk results. 
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The Secretary further found and concluded that the payments 
to qualified cooperatives (the terms and conditions in the amend- 
ments) are incidental to, and not inconsistent with, the terms 
and conditions specified by subsection (5)-(7) of Sec. 608c and 
necessary to effectuate the other provisions of the order. These 
are an interpretation of the Act or conclusions of law that are 
subject to review by this court. Administrative Procedure Act, 
Sec. 10 (e) (5 U.S.C.A. 1009 (e)). However, weight may be 
given to the construction of the statute by the Secretary. United 
States v. Jackson, 280 U.S. 183; United States v. Citizens Loan 
Co., 316 U.S. 209; Labor Board v. Denver Bldg. Council, 341 U.S. 
675, 691, 692. I do place some weight to the Secretary’s interpre- 
tation of the statute, considering the findings of fact which were 
based upon substantial evidence. 

The injunction is denied and the suit is dismissed. Findings of 
fact and conclusions of law are adopted in accordance herewith 
and order may be submitted. 


SUPPLEMENTAL FINDINGS OF FACT AND CONCLUSIONS OF LAW 


1. On July 8, 1954 this court rendered an opinion and adopted 
Findings of Fact and Conclusions of Law denying the Injunction 


sought by the plaintiffs. 


2. By virtue of the preliminary injunction order of April 7, 
1952, certain funds involved in this case are now in the possession 
of the New York Milk Market Administrator, appointed by the 
Secretary of Agriculture of the United States. 


3. On August 2, 1954 the plaintiffs presented a motion to stay 
the action of this court, pending the outcome of an appeal. 


4. The Supreme Court of the United States in Brannan v. 
Stark, 342 U.S. 451, indicated a conflict in the interpretation of 
the statute, Sec. 608c, Title 7, Agricultural Adjustment Act, as 
to the validity of the New York Milk Marketing Order on the 
point of cooperative payments. This is a serious legal question 
meriting consideration by an appellate court. 


5. The distribution of the fund collected under the prior 
regulation would render this litigation moot as to such part of 
the fund and as to such regulation. The distribution of the fund 
collected thereunder and under the present regulation could not 
be recovered by the plaintiffs and other farmers who might be 
entitled to these funds if the case was reversed on appeal. Due 
to the operation of the limitations and procedural restrictions 
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imposed by 50 U.S.C. App. Sec. 2166(d), plaintiffs and other 
farmers would be left with no remedy. 


6. A portion of the money collected under the regulations in 
question has been and continues to be paid monthly to the qualified 
cooperatives by virtue of the preliminary injunction order of April 
7, 1952, and by maintenance of the status quo such payments 
will be continued as heretofore. 


7. The Secretary of Agriculture originally consented to the 
preliminary injunction order of April 7, 1952. The other defend- 
ants made no motion to dissolve the injunction until the trial of 
the cause. The future damage, if any, to the defendants does not 
justify discontinuance of the status quo during pendency of the 
appeal. (This court does not at this time pass upon the question 
of damages.) 

8. In findings of fact No. 36, submitted by the defendants and 
hitherto adopted by this court, the words “and prior thereto” are 
hereby deleted therefrom. 


9. The Metropolitan Cooperative Milk Producers’ Bargaining 
Agency, Inc., and Mutual Federation of Independent Cooperatives, 


Inc., have filed motions to intervene and be made parties defendant 
in this action on the same pleadings filed by intervening defend- 
ants Adams Producers Cooperative, Inc., et al., and consent to 
abide by all orders of the court herein. 

The court finds that on July 19, 1954, pursuant to applicable 
provisions of the order of December 16, 1953 the Market Admin- 
istrator qualified these two Federations of Cooperatives. 


CONCLUSIONS OF LAW 


1. The foregoing facts (except Nos. 8 and 9) constitute special 
reasons why these regulations of the Secretary of Agriculture 
ought not to become fully operative until their validity can be 
considered on appeal, except as to payments permitted by the 
original restraining order and under the final order herein. 


2. The above indicated conflict of law is also a special reason 
why these regulations of the Secretary of Agriculture ought not 
to become fully operative until their validity can be considered 
on appeal. 

3. The equities of this case are favorable to an appeal with 


a stay of the distribution of the escrow funds and future escrow 
funds collected under the questioned order without a large bond. 
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The requirement of a large bond by this court would practically 
destroy the right of appeal, and since the preservation of the 
status quo pending a timely appeal is justified, and since under 
precedents in analogous cases this court has not found liability or 
non-liability for interest upon the plaintiffs under the circum- 
stances of this case, a bond to reimburse the defendants for costs 
incurred in defense of the appeal would be sufficient for security 
of the rights of the adverse parties. 


4. Upon consideration of all the facts and law pertaining to 
this action, the court concludes that a stay of the distribution of 
the escrow funds under the prior order, or future funds collected 
under the present questioned order, except as provided in the 
final order pending the outcome of the appeal is warranted. 


5. The court concludes under finding 9 that the Metropolitan 
Cooperative Milk Producers’ Bargaining Agency, Inc., and Mutual 
Federation of Independent Cooperatives, Inc., should be permitted 
to intervene as parties defendant in this action. 


FINAL JUDGMENT AND ORDER 


This cause came on to be heard by the court without a jury on 
February 23 and 24, 1954, and a motion having been made there- 
after by Metropolitan Cooperative Milk Producers’ Bargaining 
Agency, Inc. and Mutual Federation of Independent Cooperatives, 
Inc. to intervene as parties defendant in this action, and the 
court having considered all of the evidence adduced and being 
fully advised in the premises, and the court having duly made 
findings of fact and conclusions of law, it is ordered, adjudged 
and decreed as follows: 


1. That the motion of Metropolitan Cooperative Milk Pro- 
ducers’ Bargaining Agency, Inc. and Mutual Federation of Inde- 
pendent Cooperatives, Inc. to intervene and be made parties 
defendant in this action is hereby granted and they are hereby 
made parties defendant in this action. The pleadings heretofore 
filed by intervening defendants Adams Producers Cooperative, 
Inc., et al. shall stand as and for the pleadings of said Metro- 
politan Cooperative Milk Producers’ Bargaining Agency, Inc. and 
Mutual Federation of Independent Cooperatives, Inc., and the 
proceedings heretofore had or taken in this action shall be effec- 
tive for and against the Metropolitan Cooperative Milk Producers’ 
Bargaining Agency, Inc. and Mutual Federation of Independent 


Cooperatives, Inc. 
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2. That judgment be, and it hereby is, entered for the detend- 
ants, and the complaint and supplemental complaint in this cause 
be, and the same hereby are, dismissed at the costs of the 
plaintiffs ; 

8. That, subject to the provisions of paragraph 4 and 5 hereof, 
the preliminary injunction order previously issued in this cause 
on April 7, 1952, be, and it hereby is, vacated and set aside and 
the market administrator be, and he is hereby, authorized to 
disburse all funds held in escrow in this cause, in accordance with 
the applicable provisions of Sec. 927.76 of the Federal orders, 
taking into consideration any amounts paid on account by direc- 
tion of the court to qualified cooperative associations or federa- 
tions; 

4. That the provisions of paragraph 3 hereof be, and they 
hereby are, stayed during the pendency of an appeal by plaintiffs 
from this judgment upon condition, however, that the plaintiffs 
file a surety company bond forthwith, approved by the court, in 
the amount of $2500.00 and subject to such condition the pre- 
liminary injunction order of April 7, 1952, as amended by para- 
graph 5 of this judgment, and the escrow funds established 
pursuant thereto be, and they hereby are, continued in full force 
and effect during the pendency of such appeal; 


5. The preliminary injunction order of April 7, 1952, is hereby 
amended to add thereto the following new paragraphs 11 through 
14 which shall cover the disposition of all payments which other- 
wise would be due to qualified cooperative associations or federa- 
tions of cooperative associations on and after September 25, 1954 
(computed on milk delivered on and after August 1, 1954) pur- 
suant to Sec. 927.76 of the orders as amended effective December 
16, 1953: 


“11. Except as otherwise provided in paragraphs 12, 18 and 
14 hereof, the defendant Ezra Taft Benson, Secretary of Agricul- 
ture of the United States, and the market administrator of Federal 
Order No. 27, and their respective attorneys, employees, and 
agents, are to be enjoined and restained until further order of the 
Court, from disbursing any monies which would otherwise be 
payable on and after September 25, 1954, to qualified cooperative 
associations or federations of cooperative associations under Sec. 
927.76 of Federal Order No. 27 as amended effective December 
15, 1953, with respect to milk subject to the order delivered on 
and after August 1, 1954. Paragraphs 1 through 7 of the injunc- 
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tion order of April 7, 1952, shall not be applicable to payments so 
due on and after September 25, 1954. 


“12. The market administrator may pay to each qualified 
cooperative association or federation of cooperative associations 
which is entitled to receive cooperative payments monthly under 
the terms and conditions specified in Sec. 927.76 of Federal Order 
No. 27, as amended effective December 16, 1953, the lesser of 
(a) the amount due for such month to such association or federa- 
tion by the terms of Sec. 927.76, as so amended, or (b) an amount 
computed by multiplying the hundredweight of milk on which 
such payment under Sec. 927.76, as so amended, is computed for 
such association or federation for such month by a rate per 
hundredweight computed by dividing the total of all payments 
required to be made for such month under Sec. 927.76, as so 
amended, to all qualified cooperatives and federations by the total 
hundredweight of all milk received from all producers under the 
order, as amended. The remainder of the monies which otherwise 
would be payable each month to such qualified cooperative asso- 
ciations and federations under Sec. 927.76, as so amended, shall 
instead be held in escrow by the market administrator in a 
separate fund pending further order of the Court. 


“13. Notwithstanding the provisions of paragraph 12 hereof, 
any cooperative association or federation to which cooperative 
payments are payable under Sec. 927.76, as amended effective 
December 16, 1953, may be paid the full amount thereof by the 
market administrator as provided by Sec. 927.76, as so amended, 
if the cooperative or federation files with the market adminis- 
trator (a) a written agreement to repay promptly to the market 
administrator, for the account of the escrow fund, the difference 
between the full amount of such payments and the advances 
authorized by paragraph 12 hereof, if directed by the Court to do 
so on final judgment in this action, and (b) a surety bond ap- 
proved by the Court upon notice to counsel for plaintiffs assuring 
the full and prompt performance by such cooperative of such 
agreement. Upon the filing of such agreement and such surety 
bond, the market administrator shall pay to the cooperative or 
federation all unpaid balances then due to it, including any part 
thereof previously deposited in the escrow fund, which may be 
withdrawn from such fund. 


“14, All payments to cooperative associations and federations 
and all payments to the escrow fund provided for in thi8 order 
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shall be subject to all the conditions and provisions of Federal 
Order No, 27 as amended, and of the rules and regulations of the 
market administrator relating to eligibility for and computation 
and payment of cooperative payments; and all such payments 
shall be subject to verification and revision on audit by the market 
administrator, who may make any transfer of funds between the 
escrow fund and the producer-settlement fund established under 
Federal Order 27 as amended, which may be necessary to make 
adjustments resulting from such verification and audit.” 


6. The preliminary injunction order of April 7, 1952, is hereby 
further amended to add thereto the following new paragraph: 

“15. The market administrator of the order, as amended, be, 
and he hereby is, authorized to invest all or any part of the monies 
now accrued or hereafter to accrue in the escrow funds estab- 
lished pursuant to said injunction order of April 7, 1952, as 
amended, in such United States Treasury securities or to deposit 
the monies not so invested in interest bearing accounts in a bank 
approved as depository for funds of the United States as may be 
approved from time to time by the court. The market adminis- 
trator is hereby expressly relieved of any liability for loss due 
to market fluctuation in the principal value of any United States 
Treasury securities. Al] interest accruals will be added to and 
become a part of the escrow funds.” 


WILLIAM H. HEINEMANN CREAMERIES, INC., AND KEWASKUM 
Dairy COMPANY v. EZRA TAFT BENSON, SECRETARY OF AGRI- 
CULTURE OF THE UNITED STATES, AND HERBERT H. ERDMANN, 
FEDERAL MILK MARKET ADMINISTRATOR FOR MILWAUKEE, 
WISCONSIN MARKETING AREA.* (U.S.D.C.E.D., Wis.). De- 
cided October 30, 1953. 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WISCONSIN 


C.A. 5813 


Administrative Determinations in Judicial Review—Con- 
stitutional Law—Order No. 7—Summary Judgment for 
Defendant 


Where plaintiff handlers sought a review of the ruling** by the Judicial 
Officer of the U.S. Department of Agriculture, dismissing their petitions 
filed under Section 8c (15) (A) of the Act, claiming said dismissal was 
in error in that: 


* Unreported court decision reported in Agriculture Decisions.—Ed. 
**12 A.D, 1. 
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(1) there was insufficient proof in the record of interstate commerce; 


(2) the order does not tend to effectuate the declared policy of the 
Act; 

(8) the proceedings prior to promulgation were illegal as the Secre- 
tary did not examine the record, and the Secretary’s financial interest in 
issuing an order made his decision unconstitutional; and 


(4) that plaintiffs were not granted a fair hearing, the court held, 
that the Act confines judicial review to determining whether, on the 
record, the ruling of the Judicial Officer was in accordance with law, 
and, as an examination of the record discloses substantial evidence in 
support of his ruling, such ruling is deemed to have been made in 
accordance with the law. The court also held that it will not inquire into 
the mental processes of administrative agencies. With references to the 
Secretary’s having a financial interest in issuing an order, it referred 
to its previous ruling in Kewaskum Dairy Company and William H. 
Heinemann Creameries, Inc. v. Herbert H. Erdmann and Charles F. 
Brannan, 11 A.D. 834. 


Proper Party to Action in Judicial Review 


The Secretary of Agriculture has exclusive authority to issue and enforce 
marketing orders under the act, and a market administrator is not a 
proper party defendant in a review proceeding. 


Morris Karon of Karon & Weinberg, Attorney for Plaintiffs. 


Attorneys for Defendants: 

Timothy Cronin, U.S. Attorney. 

J. Stephen Doyle, Jr., Special Assistant to the Attorney General, U.S. Dept. 
of Justice. 

John M. Durbin, and Julius Krause, Attorneys, U.S. Dept. of Agriculture. 


OPINION 


Tehan, District Judge. 


2. Plaintiffs, William H. Heinemann Creameries, Inc. and Ke- 
waskum Dairy Company, both handlers as defined in Milk Order 
No. 7 for the Milwaukee Wisconsin marketing area, seek a review 
of the ruling by the Judicial Officer’ of the United States Depart- 
ment of Agriculture dismissing separate petitions filed by the 
plaintiffs pursuant to Section 8c (15) (A) of the Agricultural 
Marketing Agreement Act of 1937, as amended, (7 U.S.C. Sec- 
tion 601, et seq.) which re-enacted, with amendments, the mar- 


1The Judicial Officer referred to acted for the Secretary of Agriculture of the United 
States pursuant to the authority delegated (10 F. R. 13769) under the act of April 4, 
1940 (5 U.S.C. 516a et seq.), which provides that whenever a delegation is made under 
the statute ‘‘all provisions of law shall be construed as if the regulatory function or the 
part thereof delegated had (to the extent of the delegation) been fixed by law in the 
individual to whom the delegation is made, instead of in the Secretary of Agriculture.’’ 
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keting provisions of the Agricultural Adjustment Act of 1933, 
as amended, (48 Stat. 31). The two corporate petitioners merged 
as one corporation under the name of William H. Heinemann 
Creameries, Inc., and thereafter the two proceedings were con- 
solidated, tried, and decided. 


This review was commenced by the filing of a complaint pur- 
suant to Section 8c (15) (B) of the Act. The defendants brought 
a series of four motions, the first of which, to substitute the 
present Secretary of Agriculture, E. T. Benson, for former Sec- 
retary Brannan, has been granted. After the filing of the motions 
and briefs and shortly before the oral argument the plaintiffs 
moved the court to amend their complaints, by adding to Para- 
graph 10, Subdivisions 10 (a) to 10 (e) inclusive. Inasmuch as 
the substance of matters pleaded in the amendment have been 
urged in the administrative proceedings—and may be generally 
classed as particularizations of the acts and omissions pleaded in 
Paragraph 10,, we believe that the amendment should be allowed 
in order that the court be in a position to pass upon all of the 
contentions raised by the plaintiffs. 


Plaintiffs specify the following as errors upon which they rely 
as a basis for relief from the provisions of the Order: 


(1) Insufficient proof of interstate commerce as a basis for 
the issuance of Order No. 7; 


(2) The order does not tend to effectuate the declared policy 
of the Agricultural Marketing Agreement Act. There is in- 
sufficient proof of the necessity of the order; 


(3) Illegality of the proceedings prior to promulgation of 
the order, in that, 


(a) The Secretary of Agriculture issued Order No. 7 with- 
out examining or considering the record made upon the pro- 
mulgation hearing; 


(b) The delegation of power to the Secretary of Agricul- 
ture to decide upon a milk order was unconstitutional inas- 
much as the Secretary had a financial interest in the decision ; 


(4) Illegality of the administrative review proceeding filed 
by the plaintiffs, in that plaintiffs were not granted a fair 
and adequate hearing on their petitions for review. 


In the relief sought, plaintiffs also ask that the court direct 
the defendants to cause Order No. 7 to be amended, so as to 





















HEINEMANN CREAMERIES ET AL. v. UNITED STATES 1245 


Cite as 18 A.D, 1242 


except and exclude plaintiffs from the coverage and operation of 
the said order, and also that the court direct a refund to the 
plaintiffs of all money paid by them to the defendants for admin- 
istrative assessments and marketing service charges imposed by 
the order. 

This is a statutory appeal proceeding, and the Act extending 
the jurisdiction of this court to review the action specifically 
confines such review by the court to determining whether, on the 
record before the Judicial] Officer, the ruling of the Judicial Offi- 
cer is “in accordance with law”. There has been filed with the 
court a certified copy of the ruling together with the entire rec- 
ord upon which it is based. If there is substantial evidence in 
such record, the ruling of the Judicial Officer is final and conclu- 
sive. The court may not weigh the evidence and substitute its 
own individual findings for those of the Judicial Officer, nor can 
a trial de novo be conducted nor any new issue, or any new party 
be injected in this review proceeding. New York State Guernsey 
Breeders Coop., Inc. v. Wallace, 28 F. Supp. 590; Beatrice Cream- 
ery Co., et al. v. Anderson, 75 F. Supp. 363. 


There are three motions presently pending before the court. 


The first motion brought by the defendant, Herbert H. Erd- 
mann, Market Administrator for the Milwaukee, Wisconsin, Mar- 
keting Area, asks that the action be dismissed as to him in his 
official capacity as Market Administrator. This motion must be 
granted. The Secretary of Agriculture under the quasi-legislative 
authority to issue orders contained in Section 8c of the Act, is 
solely and fully responsible for the issuance of Order No. 7, and 
all amendments thereto. The Secretary also has exclusive enforce- 
ment authority. Section 8c (15) (B) of the Act, confers juris- 
diction upon the District Courts of the United States to review 
the ruling of the Secretary upon a petition filed pursuant to 
Section 8c (15) (A) of the Act to determine whether such ruling 
is “in accordance with law”. The Market Administrator, not being 
a party to such administrative proceeding, and having no part 
in the action complained of, a review of which is sought in this 
proceeding, cannot be made a party on appeal to such review 
proceeding. The complaint should therefore be dismissed as to 
him. 

The defendant, Secretary of Agriculture, has moved to strike 
from the complaint filed herein, Paragraphs 2, 3, 4, 5, 7, 8, 10, 
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11, 12, and that part of 9 dealing with plaintiffs’ amended peti- 
tion for review including the copy thereof filed with the com- 
plaint as Exhibit No. 2, upon the ground that such allegations 
inject new issues which were not before the Judicial Officer. The 
court construes defendant’s motion to include Paragraph 10 of 
the complaint as amended. 


These same allegations, in the paragraphs asked to be stricken, 
in substance were pleaded at various stages of the administrative 
hearing, and were stricken by order of the Judicial Officer on 
motion of the Secretary of Agriculture. In addition, the hearing 
examiner refused plaintiffs’ offer of proof as to such allegations. 
As heretofore stated, the Act extending the jurisdiction of this 
court to review actions such as this, specifically confines such 
review by the court to determining whether on the record before 
the Judicial Officer the ruling of the Judicial Officer is “in 
accordance with law”. New York State Guernsey Breeders Coop., 
Inc. v. Wallace, 28 F. Supp. 590; Vogt’s Dairies v. Wickard, 45 F. 
Supp. 94; Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67, 
affirmed 3 Cir. 149 F. 2d 860. 


Title 7 U. S. C. A. Section 608c (15) (B) provides: 
“If the court determines that such ruling is not in accordance 
with law, it shall remand such proceedings to the Secretary 
with directions either (1) to make such ruling as the court 
shall determine to be in accordance with law, or (2) to take 
such further proceedings as, in its opinion, the law requires.” 


Since the allegations in question were not included in the record 
before the Judicial Officer, the defendant’s motion to strike must 
be granted. 


However, plaintiffs’ specification that it was error for the 
Judicial Officer to strike such allegations from the petitions in the 
Administrative proceeding, and that it was error for the hearing 
officer to refuse to allow testimony in support thereof may prop- 
erly be raised in this court and will be treated later in this opinion 
in connection with defendant’s motion for summary judgment. 


This brings us to the motion brought by the defendant under 
Rule 56 of the Rules of Civil Procedure, for summary judgment 
affirming the ruling of the Judicial Officer as being “in accordance 
with law”. 


The petitioners bottom their case for relief on the specification 
of errors set out earlier in this opinion. They argue first that they 
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are separate and distinct from the market as a whole and that 
before they can be made subject to the order, the defendants must 
show that the plaintiffs themselves are engaged in interstate com- 
merce, or are conducting their business in such a way as to bur- 
den, obstruct, or affect interstate commerce in milk or its products. 
With respect to the promulgation hearing record, which preceded 
Order No. 7, there is much evidence showing substantial inter- 
state movements with respect to milk produced for the Mil- 
waukee, Wisconsin Marketing Area, and dairy products manu- 
factured from such milk. The court does not feel it necessary to 
describe this evidence in detail, other than to say that upon the 
basis of the facts appearing in the promulgation hearing record, 
there is substantial evidence in that record that the handling of 
milk produced for the Milwaukee Marketing Area is in the cur- 
rent of interstate commerce and directly burdens, obstructs, or 
affects interstate commerce. 


The hearing examiner in the proceedings under Section 8c (15) 
(A) of the Act, permitted petitioners to introduce evidence for 
the purpose of showing that they were not now engaged in inter- 
state commerce and should be exempted from the provisions of 
the order. However, this evidence sustained the evidence shown 
by the promulgation record, and showed not only that petitioners 
were disposing of their surplus milk to nearby manufacturing 
plants, where it was manufactured into condensed milk, cheese, 
or butter and then entered into the flow of interstate commerce, 
but also that petitioners were competing on wholesale routes 
within the City of Milwaukee with interstate handlers, and were 
also selling substantial quantities of fluid milk for human con- 
sumption to at least two dairies in St. Louis, Missouri, during 
the period November 1951 to March 1952. 

Finding of Fact No. 16 made by the Judicial Officer is as 
follows: 

“16. Heinemann, the corporation in which petitioners 
merged, disposed of its surplus milk for manufacture into 
milk products most of which go out of Wisconsin, sells milk 
in competition with handlers operating in interstate com- 
merce, and sells milk for shipment to purchasers in Missouri.” 

Since there is substantial evidence in the record of the promul- 
gation hearing as well as in the record of the review proceedings 
to support this finding, such finding is necessarily final and con- 
clusive upon this court. 
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Another specification of error made by the plaintiffs is that 
Milwaukee has and always has had an abundant supply of pure 
and wholesome milk, and consequently, that there is no need for 
an order regulating the handling of milk in the Milwaukee Mar- 
keting Area, and that the order does not tend to effectuate the 
declared policy of the Agricultural Marketing Agreement Act. 
The declared policy of Congress as expressed in Section 602 of 
the Act is: 

“(1) Through the exercise of the powers conferred upon the 
Secretary of Agriculture . .. to establish and maintain such 
orderly marketing conditions for agricultural commodities in 
interstate commerce as will establish, as the prices to farm- 
ers, parity prices as defined by section 1301 (a) (1) of this 
title.” 


This policy, however, is modified as to milk by Section 8c (18) 
(7 U.S.C. 608¢ (19)) of the Act, so that: 

“Whenever the Secretary finds, upon the basis of the evi- 
dence adduced at the hearing required by section 608b of 
this title or this section, as the case may be, that the parity 
prices of such commodities are not reasonable in view of the 
price of feeds, the available supplies of feeds, and other eco- 
nomic conditions which affect market supply and demand 
for milk and its products in the marketing area to which 
the contemplated agreement, order, or amendment relates, 
he shall fix such prices as he finds will reflect such factors, 
insure a sufficient quantity of pure and wholesome milk, and 
be in the public interest. . . .” 


The secretary must exercise the discretion given to him by the 
Congress in accordance with the standard set out in the Act. 
Plaintiffs attempt to isolate one of these standards, i.e., that Mil- 
waukee has and always has had an abundant supply of pure and 
wholesome milk. They argue that for that reason there is no 
need for an order. The finding of the Secretary, however, must 
be based upon all of the many and varied factors contained in the 
entire record and must be in accordance with all the standards 
of the Act. Some of the factors as testified to by various wit- 
nesses representing various segments of the industry, show that 
the need for an order based on market instability is evolutionary 
and grows over a long period of time. Such growth is not dra- 
matic but if permitted to continue, undermines and demoralizes 
the entire market. Testimony in the record shows that the bulk 
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of milk in the Milwaukee area channels through the Milwaukee 
Milk Producers’ Association, representing sixteen hundred pro- 
ducers; that Heinemann and Kewaskum competition made it 
impossible for Milwaukee and suburban handlers to pay a fair 
price to producers; that this cooperative had to meet such com- 
petition to hold the sale of members’ milk and to prevent Mil- 
waukee handlers from moving their plants outside the city 
limits; and that 20% of their members’ milk was affected by the 
growing competition of Heinemann and Kewaskum “gallon jug” 
sales. Testimony of other handlers indicated an experience of 
slow but steady loss of producers to Chicago which caused unrest 
in minds of other producers out of proportion to actual loss of 
volume. Dairies outside Milwaukee had to lower prices to pro- 
ducers in order to compete with handlers who in turn secured 
lower prices from Milwaukee milk producers to meet gallon con- 
tainer competition for Heinemann and Kewaskum, and each such 
successive move simply encouraged more competition, so that the 
situation was getting more unstable each year. The finding of 
the Secretary of Agriculture concerning marketing conditions 
and policy of the Act is supported by evidence disclosing that 
the absence of a uniform pricing plan throughout the Milwaukee 
Marketing Area is contributing to an unstable market situation, 
and that producer prices at Milwaukee have been depressed to an 
unfavorable relationship with Chicago producer prices with the 
result that there is a threat to the supply of bottled milk for 
Milwaukee. 


Plaintiffs specify as error certain actions of the hearing officer 
and Judicial Officer contending that as a result of such actions 
they were not granted a fair and adequate hearing on their peti- 
tion for review. In their petition for review they alleged that they 
believed that Order No. 7, although purportedly issued by the 
Secretary of Agriculture was in fact issued by him without 
examination or consideration or knowledge of the record of the 
proceedings had prior to the issuance of the order; that it was 
in fact issued by subordinate officials; and that such officials as 
well as the Secretary of Agriculture had a personal financial 
interest in extending a huge federal bureaucracy. They specifi- 
cally charge as error the action of the Judicial Officer order- 
ing such allegations stricken from their petition, and the action 
of the hearing examiner refusing to permit the filing of an 
amended petition containing similar allegations, refusing to per- 
mit the plaintiffs to offer evidence on these matters, and refus- 
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ing to grant plaintiffs’ requests for admissions concerning them 
under Rule 36 of the Federal Rules of Civil Procedure. Plaintiffs 
claim that as a result of these actions they did not receive a fair 
and adequate hearing on their petitions for review. 


The court believes that the Judicial Officer was correct in dis- 
missing Paragraph 4 of the original petition, as it is well estab- 
lished law that the courts will not inquire into the mental proc- 
esses of administrative agencies, particularly in their quasi-leg- 
islative capacity. As the Supreme Court said in United States v. 
Morgan, 313 U.S. 409: 

“. . » We have expressly held in this varied litigation that ‘it 
was not the function of the court to probe the mental process 
of the Secretary.’ 304 U. S. 1, 18. Just as a judge cannot be 
subjected to such a scrutiny, compared Fayrweather v. Ritch, 
195 U. S. 276, 306-307, so the integrity of the administrative 
process must be equally respected. See Chicago B.&O. Ry. 
Co. v. Babcock, 204 U. S. 585, 593...” 


The same argument which plaintiffs make concerning the 
financial interest of the Secretary of Agriculture or his subor- 
dinates was made before this court in the action of Kewaskum 
Dairy Company, et al. v. Herbert H. Erdmann, Market Admin- 
istrator, et al., Civil Action No. 5306, and was disposed of in the 
following language: 

“The interest in the outcome which plaintiffs impute to the 
Secretary of Agriculture appears so remote, trifling and in- 
significant that it may fairly be held to be incapable of affect- 
ing the judgment of or influencing the conduct of an indi- 
vidual, and we so hold.” 


This court holds that the hearing examiner properly refused 
to allow the amended petition to be filed, properly refused to per- 
mit testimony as to these matters, and properly refused to grant 
plaintiffs’ request for admissions concerning these matters under 
Rule 36 of the Federal Rules of Civil Procedure. The court believes 
that there is substantia] evidence in the record to support the 
ruling of the Judicial Officer, that there is no genuine issue as 
to any materia] fact in this action, and that the defendant’s motion 
for summary judgment should be granted. 
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BEATRICE Foops Co., TULSA AND MUSKOGEE, OKLAHOMA, CAR- 
NATION COMPANY OF OKLAHOMA, TULSA AND MUSKOGEE, 
OKLAHOMA, HAWK Dairies, TULSA, OKLAHOMA. AMA 
Docket No. 6-2. Denial of application for interim relief— 
Dismissal of application for failure to show irreparable 
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BELLE-VERNON MILK COMPANY, CLEVELAND MILK MARKET 
SURVEY COMMITTEE, DAIRYMEN’S OHIO FARMERS MILK CoM- 
PANY, MEYER Dairy PRopUCTS COMPANY, ORVILLE MILK 
CONDENSING COMPANY. AMA Docket No. 75-51. Validity of 
amendment of Order No. 75—Lack of qualification of party 
without status of handler to sue in proceeding under sec- 
tion 8c (15) (A) of Act—Evidence—Burden of proof to 
establish status of handler—Adoption of amendment of 
Order No. 75 by Secretary—Discretion of Secretary in ad- 
ministration of milk orders—Legislative history of act— 
Validity of amendment dealing with class I milk prices— 
Elimination of butter-cheese formula from Order No. 75, 
as amended, not invalid—Substantial evidence—Validity of 
notice of hearing—Effect of failure to include proposed 
amendment of producer location differentials in milk order 
—Effectuation of policy of act—Denial of relief—Dismissal 
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CENTRAL Dairy, INc. AMA Docket No. 32-2. Validity of 
classification of milk by market administrator under Order 
No. 82—Class II and class III prices—Refrigeration truck 
trailer not considered facility for operation of milk plant— 
Classification of cream used in manufacture of soup— 
Decisions in “Pipe line” proceedings distinguished...................... 


CHARMED LAND Dairies, INc. AMA Dockets Nos. 25-1 and 
25-2. Validity of classification of milk by market adminis- 
trator under Order No. 25—Class I and class II prices— 
“Producer-handler” —“Other source milk” — Denial of 
relief—Receipt of bottled raw milk not conditioned upon 
payment of consideration—Investigation of ee of 
milk not essential—Dismissal of petitions... 


HAWK DaIRIEs et al. AMA Docket No. 6-1. Granting of api 
cation to dismiss in absence of justiciable issue... bs 


LANCASTER MILK COMPANY, PENN DaIRIEs, INc. AMA Docket 
No. 27-111. Order No, 27—Reclassification of milk from 
class III to class II—Cold storage warehouse not constitut- 
ing “plant”—Effect of transfer of cream not within period 
for establishing classification—Burden of proof of showing 
classification of milk—Meaning of term “delivered to pur- 
chaser”—Meaning of term “delivery”’—Meaning of term 
“plant”—Meaning of term “delivery to a plant’”—Nature of 
milk order—Court decisions explained—Denial of relief— 
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Agricultural Marketing Agreement Act of 1937—Continued Page 
Oak TREE Farm Darry, INc. AMA Docket No, 27-97. Dis- 
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PRODUCERS CREAMERY COMPANY OF SPRINGFIELD. AMA Docket 

No. 28-1. Dismissal—Withdrawal of petitior...cccccccccccsecme 1051 
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Dismissal—Settlement between Parties... ncccccccsccsccseseensseneeneseeet 685 


QUEENSBORO FARM Propucts, Inc. AMA Docket No. 27-107. 
Reclassification of milk product from class III to class II— 
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SHEARER’s Darries, INc. AMA Docket No. 61-11. Dismissal— 
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SoutH SHore Dairy Farms, INc. AMA Docket No. 27-82. 

Dismissal—Settlement between parties... ...ccccccccccsscrsnsueeeesnencenee 483 


VALLEY CREAMERY Co., INc. AMA Docket No. 27-113. Under- 
payments to producers—Deductions by handler—Market 
administrator’s determinations—Dismissal of petition for 
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Commodity Exchange Act 


ALBERT AND Sons, Inc. (A. E.). CEA Docket No. 64. Failure 
to submit reports—Wilfulness—Suspension of trading priv- 
Heges—Comsent O©der 2.......cccccocseecnceeeeen i a I Ne ag 1140 


BYER, STARRELS, JAMES T. MCKERR COMPANY, AND MATHY. 
CEA Docket No. 62. Denial of motion to quash complaint 
and dismiss the proceedings — Constitutionality of act— 
Regulation under the act—Administrative Procedure Act...... 873 


BYER, STARRELS, JAMES T. MCKERR COMPANY, AND MATHY. 
CEA Docket No. 62. 18 A.D. 1051, Correction and deletion... 1144 


BYER, STARRELS, JAMES T. MCKERR COMPANY, AND MATHY. 
CEA Docket No. 62. Suspension of registration—Denial of 
trading privileges—Violations of act—Trading in futures 
in excess of limits—Concealment of transactions—Submit- 
ting false reports — Consent order — Waiver of hearing— 
Stipulation of parties—Jurisdiction of secretary—Issuance 
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Commodity Exchange Act—Continued 


CorN Propucts REFINING COMPANY, CEA Docket No. 55. 
Non-exempt hedging—Estimated or anticipated sales— 
Exempt hedging—Hedging in sales to subsidiary—Hedging 
in sale of products and by-products—Due process in unlaw- 
ful discrimination—Constitutional law—Speculation in bona 
fide hedging—Spreads or straddles—Term “reasonable” 
hedging—Price commitment in bona fide hedging—Trading 
PRR ces hace os eecnceco es oemernciacl ceive te toca aroma re eonaeeoel . 


GEORGE SIROTA AND SONS, GEORGE SIROTA, NORMAN L. SIRorA, 
BENJAMIN SrroTa, Harry A, ASPINWALL, AND DYKE CUL- 
LuM. CEA Docket No. 54. Remand of proceeding to office of 
Tien CIC TIR ER cisco ts recesses enepeinrcnneons 


Gopoy. CEA Docket No. 56. Dismissal—Death of respondent... 


PEERS AND COMPANY, LEADING EMBROIDERY COMPANY, SMITH- 
ERMAN COTTON MILLS, INC., AND SALKIND. CEA Docket No. 
61. Suspension of registration—Violation of act—Wash or 
fictitious sales—Comsemt O1der.....ceccocseseecssescsesssecseeeeseresssssnsceennstnseesnteseees 


PEERS AND COMPANY, LEADING EMBROIDERY COMPANY, SMITH- 
ERMAN COTTON MILLS, INC., AND SALKIND. CEA Docket No. 
61. Suspension of trading privileges—Violation of act— 
"Wi shailn. | cake eth 5 sascha gen hernepetteaiaeeens 


Packers and Stockyards Act, 1921 


ALABAMA LIVE POULTRY MARKET. P&S Docket No. 2083. Cease 
and desist—Violations of act—Operating business while 
insolvent—Failure to furnish surety bom ceeccscessscecseneeeensesenee 


ANDERSON & SEIDEL v. HOLLOWAY & OGREN. P&S Docket No. 
2089. Dismissal—Settlement between parties. ..cccccccccseeseenee 


BropiE. P&S Docket No. 1960. Vacation of stay ordev..................... 


BURNEY-WILES LIVESTOCK COMMISSION COMPANY. P&S Docket 
No. 2076. Suspension of registration—Cease and desist— 
Violations of act—Improperly using funds received as pro- 
ceeds—F ailing to show in accounts true name of purchaser 
of livestock—Maintaining shortage in custodial account for 
shippers’ proceeds—Selling consigned livestock to employees 
—Failing to make proper commission and yardage charges 
—Making unlawful payments to trucker—Failing to keep 


BURWELL LIVESTOCK MARKET AND W. B. H. CATTLE COMPANY. 
P&S Docket No. 2091. Suspension of registration for 
twenty-one days—Violations of act—Cease and desist—Sell- 
ing consigned livestock to unregistered trading partner- 
ship—Failing to show true names of purchasers of live- 
stock—Failing to maintain proper accounts, records and 
TOR ORME 5.3 a re es ee a 


CELLA. P&S Docket No. 1937. Vacation of stay Order...cccccccmcon- ss 
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CELLA. P&S Docket No. 1938. Vacation of stay order. 


CHATTANOOGA UNION Stock Yarps. P&S Docket No, 1598. 
Continuation of rates and charges 


CLEVELAND UNION STOCK YARDS COMPANY, P&S Docket No. 
442. Continuation of rates and charges 


Cox. P&S Docket No. 2053. Suspension of registration—Un- 
fair, unjustly discriminatory and deceptive practices—Sell- 
ing livestock without being registered and furnishing bond 
—Using name of registered dealer to evade registration and 
bonding requirements—Cease and desist—Failing to keep 
proper books and records—Consent order 


CUMBERLAND VALLEY LIVESTOCK COMPANY. P&S Docket No. 
2060. Suspension of registration—Unfair, unjustly discrim- 
inatory and deceptive practices—Purchasing livestock under 
assumed name—Causing issuance of false scale tickets— 
Selling livestock under assumed name— Failing to keep 
proper books and records—Cease and desist—Consent order 


DENVER UNION STOCK YARD COMPANY. P&S Docket No. 450. 
Modification of rates and charges 


DopcE v. KRUEGER & HUNT AND NEWMYER. P&S Docket No. 
2101. Lack of substantial evidence warranting findings of 
violation of act—Dismissal 


DOUGHERTY v. THE UNION STOCK YARD & TRANSIT COMPANY 
oF CHICAGO. P&S Docket No. 2070. Dismissal—Failure to 
sustain burden of proving availability of pen space—Evi- 
dence—Failure to prove discrimination in denying use of 
stockyard facilities—Denial of use of stockyard facilities 
because of unfitness to operate business 


DoyLeE. P&S Docket No. 1983. Vacation of stay Orde? 


FRICKMAN AND SMITH. P&S Docket No. 1994. Vacation of 
stay order 


GEAREN. P&S Docket No, 1987. Vacation of stay order. 


GOLDRING PACKING Co., INC. v. CORNELIUS LIVESTOCK COMMIS- 
SION Co. P&S Docket No. 2099. Dismissal—Withdrawal of 
proceeding 


GOLDRING PACKING Co., INC. v. REN ROBINSON LIVESTOCK 
COMMISSION Co. P&S Docket No. 2100. Dismissal—With- 
drawal of proceeding 


Goocins & WILLIAMS v. CENTRAL LIvE STOCK COMMISSION 
CoMPANY. P&S Docket No. 2052. Dismissal of petition for 
reopening, rehearing, reargument, and reconsideration—De- 
nial of request for taking of evidence 


GRANT, ALLIANCE LIVESTOCK COMMISSION COMPANY, CHADRON 


SALES COMPANY, CHAPPELL LIVESTOCK COMMISSION, CRAW- 
FORD SALES COMPANY, SCOTTSBLUFF LIVESTOCK COMMISSION, 
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GorRDON SALES COMPANY, TORRINGTON LIVE STocK COMMIs- 
SION COMPANY, AND LUSK SALES PAVILION. P&S Docket No. 
2085. Cease and desist—Violations of act—Making false 
entries in reports—Failing to keep proper books and records 
vas IURMIRR UNO pcs eaters cere ae ame 


GREENE, EMBRY COMPANY, INC. (THE). P&S Docket No. 2096. 
Suspension of registration held in abeyance—Cease and 
desist—Violations of act—Selling livestock to employees— 
Submitting accounts showing false names — Financing 
transactions of employees—Charging unauthorized commis- 
sions—Failing to remit yardage OCS... ..cccccccsssssnseemnemnseenseeennnsee 


GRIMES. P&S Docket No. 2077. Cease and desist—Violations 
of act—Operating as dealer without being registered and 
Gee A RR nag tc ea sence ct 


HEIsER, JR. P&S Docket No. 2071. Cease and desist—Viola- 
tions of act—Engaging in unfair, unjustly discriminatory 
and deceptive practice—Making false reports and records— 
Failing to fumish surety tone... 


Hyatt AND WarD LIvESTOCK COMMISSION COMPANY. P&S 
Docket No, 2033. Suspension of registration held in abey- 
ance—Cease and desist—Violations of act—Selling livestock 
to and for employees and partner—Submitting accounts 
showing false names—Selling to and for persons not regis- 
tered or bonded—Failing to keep proper books and records 
ISIN OTR saci cabo inspec hi Seca cinetialis ns veereesteabe sence tietanhags 


KAPP AND COMPANY. P&S Docket No. 2079. Cease and desist— 
Violations of act—Making false entries in records relating 
Ci CTEM CE pecs ccs ce oe 


KonDELIK. P&S Docket No. 1990. Vacation of stay ordev............ 


LEINER LIVE STOCK COMMISSION COMPANY. P&S Docket No. 
2102. Suspension of registration held in abeyance—Cease 
and desist—Violations of act—Failure to pay net proceeds 
to consignors—False records—Altered sales tickets—Un- 
authorized use of shippers proceeds—Consent OFde?....cceccccoc-.on 


LEONARD. P&S Docket No. 2069. Cease and desist—Violations 
of act—Issuing false invoices—Making unlawful payments 
on false weights or prices—Consent Order....cc.cccocsccsssccsocessnneessesene 


McCorp. P&S Docket No. 2090. Suspension of registration— 
Violation of act—Failing to meet financial obligations— 
TN icc cata eae cee rare 


McNULTY AND UNION Stock YARDS. P&S Docket No. 2074. 
Suspension of registration—Cease and desist—Violations of 
act—Giving bribes to cattle-salesman employees for pre- 
ferred treatment—Failing to keep proper accounts and 
records—Entering false travel expenses—Entering false 
bonus payments—Making “kick back” payments—Failing to 
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enter salary item in annual report—Making false entries of 
Compensation paid tO EMP]OYEES.....c.eccsecvscveeneseesnesnsenensteeemeenesnteseneenete 345 


MALONE BROTHERS v. BoRIS BROTHERS’ POULTRY COMPANY. 
P&S Docket No. 2098. Dismissal—Settlement between 


Re cece ec sere cscs cate eongeap ree er eee eoteentielgriiawes 610 
MARKET AGENCIES AT Fort WortTH Stock Yarps. P&S Docket 

No. 445. Continuation of rates and Charges... sconces 247 
MARKET AGENCIES AT KANSAS City STOCK YARDS. P&S Docket 

No, 311. Continuation of rates and ChArges.....cccceccseceecsssssensene 355 
MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK YARDS. P&S 

Docket No. 1532. Continuation of rates and charges................... 487 
MARKET AGENCIES AT THE NEW ORLEANS STOCK YARDS. P&S 

Docket No. 534, Continuation of rates and charges....................... 604 


MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 148. Continuation of rates and 
NPRM copes nse ne cts se ean Sa ane ert seacoast espe chose 220 

MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 


NEBRASKA. P&S Docket No. 143. Continuation of rates and 
charges—Extension of time to file AMSWET.. nn ecccsscssssneeseeeee 506 


MARKET AGENCIES AT OMAHA UNION STocK YARDS, OMAHA, 
NEBRASKA, P&S Docket No. 143. Continuation of rates and 
IRATE 5 si ccesthoceracci ata cise oe nee Ee ect eecceome 687 

MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA, P&S Docket No. 148. Modification of rates and 
COIN acces ac isso chocolat ns notches ssrmncsspaese 691 


MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA, P&S Docket No. 1438. Modification of rates and 


OO i sas ie gg scence irae tarts 985 
MARKET AGENCIES AT ST. LOUIS NATIONAL STocK YARDS. P&S 
Docket No. 3838. Modification of rates and charges.........cccccc000-. 488 


MARKET AGENCIES AT THE Sioux City Stock YARDS, SIOUX 
City, Iowa. P&S Docket No. 308. Modification of rates and 
GUNBNGE bait acca eee eA aaa A es 983 
MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 435. Continuation of rates and 
Gergen ee 685 


MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 435. Modification of rates and 
RI sascha ka a eels tear cheese Bo nbc . 688 


MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 435. Continuation of rates and 
NN race setae ag seeps ces recestsec endings ecsssagiapclcaccstssp eases 1148 


Meyer. P&S Docket No. 1959. Vacation of stay ordev.................... 696 
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MISSISSIPPI VALLEY STOCKYARDS. P&S Docket No. 1558. Con- 
tinuation of rates amd CHAT GES......cccccecseccescceereevneensensenereensseneetnssensssastenee 2 


NASHVILLE UNION StocK Yarps, INc. P&S Docket No, 291. 
Continuation of rates And CHA GES ....eccccceeecscccereeneeneeneencenneemennseines 2 


NORTHWEST OKLAHOMA CATTLEMEN’S ASSOCIATION, INC. P&S 
Docket No, 1847. Revocation of authorization of brand 
SRA ORU I Sane sicko ie eee ec ae a 


NORTHWEST OKLAHOMA CATTLEMEN’S ASSOCIATION, INC. P&S 
Docket No, 1847, Stay order—Pending issuance of another 
CMM sca ssciseitsicisnas lati ia a ttle alae cai eart td ini eekce diese 


NORTHEAST OKLAHOMA CATTLEMEN’S ASSOCIATION, INC. P&S 
Docket No. 1847. Vacation of stay O1der...ecceccscmcvsessensnenenetennenen - 


O’BRIEN. P&S Docket No. 1988. Vacation of stay ordev................. 


OGALLALA LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2103. Suspension of registration—Cease and desist—Viola- 
tions of act—Selling livestock to partner of respondent— 
Submitting accounts showing false names—Permitting un- 
registered dealers to engage in dealer operations—Failing 
to keep proper ACCOUNTS ANG LECOTAS.......ccececesesscneeseeeessssneeeseetnneenneneneenne 


O’HorN. P&S. Docket No, 2078, Suspension of registration 
held in abeyance—Cease and desist—Violation of act— 
Causing false names of purchasers of livestock to be shown 
In records and accountS—Consent OFGEM....ccecccsccmecssesnsessneensineeneee 


OWEN BROTHERS Live STOCK COMMISSION COMPANY. P&S 
Docket No. 2075. Suspension of registration—Cease and de- 
sist—Violations of act—Selling consigned livestock to em- 
ployees—Failing to show true names of purchasers—Mak- 
ing excessive commission and yardage charges—Permitting 
employees to engage as dealers—Using shippers’ proceeds 
improperly—Failing to keep proper books and records— 
MTOR er ee eee 


Preus. P&S Docket No. 2061. Cease and desist—Violations of 
act—Issuing false and incorrect invoices—Paying differ- 
ence between actual price and marked-up price to em- 
ployee—Cisientit: Gedek® fe ee 


PURCELL v. THE UNION STocK YARD & TRANSIT COMPANY OF 
CuicaGo. P&S Docket No. 2059. Evidence—Burden of proof 
as to availability of pen space—Discriminatory practice— 
Effect of failure to introduce evidence to show excess of 
vacant pen space—Lack of prescriptive right to stockyard 
pen space—Obviation of consideration of question of unfit- 
ness to operate business—Dismissal .....ccccccmeccsmecsseesenessnneeuneesneenee 


ReExBURG LIVESTOCK AUCTION, INC. P&S Docket No. 2081. 
Dismissal of complaint upon filing Of DOM... cccceccmscsuccunnenee 


RUDMAN d/b/a THE RUDMAN AND COMPANY. P&S Docket No. 
2084. Suspension of license—Cease and desist—Violations 
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of act—Engaging in unfair, unjustly discriminatory and 
deceptive practices—Failing to meet financial requirements 
—Failing to furnish satisfactory surety DOm...ccccceccccccenceene 


RUSSELL PACKING COMPANY, DOWER PACKING COMPANY AND 
THomAs W. Dower. P&S Docket No. 1986. Dismissal—Moot 
RN i a ctu cari cerkcttta ap es ss eae Secon asia je 


St. JosepH Stock YarDsS CoMPANY. P&S Docket No. 298. 
Continuation of rates And CHAOS... naccecnsecnscemeeeeneeneeensensseneeseees . 


St. PAuL UNION STocKYARDS CoMPANY, P&S Docket No. 1211. 
Continuation Of rates ANd CHALE! .eeeseccccesseneeceeneeseesencscseennesssessnanesae 


SorKIn, Inc. (J. H.). P&S Docket No. 2039. Revocation of 
license—Cease and desist—Violations of act—Failing to 
maintain financial status and surety bond—Operating busi- 
ness while insolvent—Failing to show true names of pur- 
chasers—Failing to keep correct accounts and records— 
Selling live poultry and not paying shippers for sale— 
I UN a eee rte em egesaneapsesiioacanin - 


SPENCE v. SOUTHWEST COMMISSION COMPANY, LOs ANGELES 
Livestock COMPANY, LOS ANGELES LIVESTOCK AUCTION 
CoMPANY, STANLEY MARTIN, HUGH ForD, BLYTHE LANE, 
AND CITIZENS NATIONAL TRUST & SAVINGS BANK OF LOs 
ANGELES. P&S Docket Nos. 2106, 2107, 2108, 2109 and 2110. 
Evidence—Causes of action not apparent—Time of causes 
of action—Time for filing complaint—Conspiracy to de- 
fraud constitutes violation of act—Reparation proceedings 
not operating as denial of due process of law—Ruling of 
jurisdiction of Secretary pending additional facts—Failure 
to sustain allegations of complaint—Dismissal—Rejection 
OD meine Ga nn sini 


SPRINGER v. LoS ANGELES UNION STOCK YARDS Co., AND 
WASHBURN & CONDON. P&S Docket No, 2082, Failure to 
show failure to perform duty—Evidence—Failure to sustain 
burden of proof as to cause of injury to cattle—Dismissal...... 


STANFORD. P&S Docket No. 2087. Suspension of registration— 
Cease and desist—Violations of act—Operating business 
while insolvent—Failing to keep proper books and records... 


Star LIVESTOCK COMMISSION COMPANY. P&S Docket No. 2111. 
Cease and desist—Violations of act—Selling livestock to and 
for employee of respondent—Submitting accounts of sale 
containing false names as purchasers—Selling for employee 
TROU WRPIURTOG WICK OCT OCR EG nc sscessemnc 


STOCKGROWERS COMMISSION COMPANY, INC. P&S Docket No. 
2086. Dismissal—Lack of proof Of ChArges.....cccccccssccscceecensensmeeeein 


SULLIVAN. P&S Docket No. 2045. Cease and desist—Violations 
of act—Engaging in business as market agency without 
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being registered and ne rr to a hoe, proper 
accounts and records... Soh Seber ” 


UNION Stock YARDS COMPANY OF FARGO. P&S Docket No. 
2031. Cease and desist—Violation of act—Refusal of pen 
space . fais = 


UNION StTockyarDs Co. oF Farco. P&S Docket No. 2031. 
BEGePivice CRIMI i I ici cscs eee ees 


UNION STOCKYARDS COMPANY OF OMAHA (LTD.). P&S Docket 
Oy ROD ie a dca ie oa oe a an Sea 


UNION STocK YARDS COMPANY OF OMAHA (LTD.). P&S Docket 
No, 344. Continuation of rates and Charges... cecccecccccssseeeeeene 


UNION Stock YARDS COMPANY OF OMAHA (LTD.). P&S Docket 
No. 344. Continuation of rates and Charges... ccccccssccsseccsneeeeeeee 


WALDRUP, d/b/a RANCHERS AND FARMERS LIVESTOCK COM- 
MISSION COMPANY, P&S Docket No. 2092, Cease and desist 
—Violations of act—Selling livestock to and for employees 
—Submitting accounts showing false names as eee of 
livestock—Consent Order -...2..::cccccccoscssseseoee Sena eee ee rece 


WATKINS COMMISSION COMPANY, INC. P&S Docket No. 2068. 
Suspension of registration held in abeyance—Cease and 
desist—Violations of act—Misuse of shippers’ proceeds— 
Maintaining deficit in custodial account for shippers’ pro- 
ceeds—Selling consigned cattle to dealer at lower prices— 
Permitting to sell hogs under false names—Selling live- 
stock of employee—Permitting employee to deal in consigned 
cattle—Failing to keep proper accounts and records—Con- 
aN OT a a 


WEsB LIVESTOCK COMMISSION COMPANY, INc. P&S Docket No. 
2064. Cease and desist—Violations of act—Issuing false and 
incorrect invoices—Selling consigned livestock to secret 
trading partnership—Using shippers’ proceeds improp- 
erly—Failing to keep correct accounts and records—Con- 
ORME IR sissies tscc caste ecescccseghcins ns atta dercococe noon ead a niinioe 


WHITEMAN AND BALL. P&S Docket No. 2063. Cease and desist 
—Violations of act—Operating as dealer without being 
registered and furnishing bond—Failure to keep proper 
TIN 5 caseacechcaraeetctecthcsaasioianetesatiedbas-oablawacndekaian eaten en 


WHITING. P&S Docket No. 2038. Suspension of registration 
held in abeyance—Cease and desist—Violations of act— 
Selling hogs for more weight than delivered—Collecting on 
false billings—Making out false sales eee out 
false accounts and records... iki ata i ; 


WILSON. P&S Docket No. 2097. Suspension of registration 
held in abeyance—Cease and desist—Violations of act— 
Causing issuance of false and incorrect sales tickets—Fail- 
ing to show true names Of Purchasers... ..ccccccccceeeensseceenensteeue 
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WOoTTEN - FADDIS- DILLINGER COMMISSION COMPANY. P&S 
Docket No. 2116. Cease and desist—Violations of act— 
Charging for feed and shelter not furnished—Failing to 


render non-discriminatory stockyard services — Consent 
BN ical sara ptececii ce emcees insect aa . 1146 


Perishable Agricultural Commodities Act, 1930 


ABE RAFELSON, INC. v. SEASHORE Foop & PICKLE PRODUCTS. 
PACA Docket No. 5916. Rejection of commodity without 
reasonable cause—F.O.B. sale—Abnormal transportation 


services and conditions—Measure Of CamMages......cccccccccmscsneeee 789 
At Masser, INC. v. J. C. McDow & CoMPANY. PACA Docket 
No. 6281. Failure to pay purehase price—Defaull...................... 572 


AMERICAN NATIONAL Foops, INC. v. ACME PRODUCE COMPANY. 
PACA Docket No. 6354. Failure to pay balance of purchase 
pecs a carcass 1097 


ANGELO Fruit Co. (G.) v. FANEUIL FRUIT EXCHANGE, INC. 
PACA Docket No. 6219, Failure to pay balance of purchase 
i rat re a inca » Cae 


ARNOLD FRUIT COMPANY (THE) v. DWIGHT DANIELL COM- 
PANY. PACA Docket No. 61387. Failure to pay balance of 
POUT CHABS PICO DCLG niacin pts smneersensvteneetssetnnbanpotrnee im 43 


BALTIMORE FRUIT & PRODUCE ASSOCIATION (THE) v. EN- 
SINGER. PACA Docket No. 6180. Failure to pay purchase 
Ma oc cn acc esceertcccst sso -ciriserh eo npnterstiaasesreelectnsehamnccenie 290 


BANANA OUTLET COMPANY v. FANEUIL FRUIT EXCHANGE, INC. 
PACA Docket No. 6233. Failure to pay balance of purchase 
cea NN oo cs ics unas stcinh asks ectrteinmetineces te aegeeomocdensen agra toreseetaei 570 


BANANA Distrs., INC. COMPANY v. GANGI BANANA COMPANY. 
PACA Docket No. 6232. Failure to pay balance of purchase 


ice NN i re its — 
BARBER v, JOE MoRELLO & Sons. PACA Docket No. 6182. 
Failure to pay purchase price—Defaul ta ..cccsocscneessnceseusneeneeneen 295 


BARNEY’s POTATO COMPANY v. AUGUST QUATTROCKI. PACA 
Docket No. 6361. Failure to pay balance of purchase price— 
aa iiss cscs tac nscdtik i ioenaesecitctatieinenp es cna aloinigico . 1154 


Barr v. SHAPIRO & COHEN, INc. PACA Docket No. 6288. Re- 
jection of commodity without reasonable cause—Satisfac- 
tory produce—Evidence—Burden of proof—Damages—Re- 
sale—Applicability of statute of frauds of New York— 
Exemption from statute Of £rauds..n..ccccccccscnscsscesssssmnemesneennsemsennes . 1167 


BATTISTINI BROTHERS v. LIBERTY PRODUCE COMPANY. PACA 
Docket No. 6284. Failure to pay purchase price—Default— 
Lack of jurisdiction for mixed mut... ceccceccoccssnoceseesnsessnsssnessnnnnees — 
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BELSON Bros, v. I. MELTZER & Son. PACA Docket No. 6271. 
Interpretation of provision of contract of purchase and sale 
—Failure to pay balance of purchase price—Evidence— 
Failure to establish burden of la of defense—New 
WUE, sisi iscsi ais iment emssp eee s 


BENNETT-MOUNT COMPANY v. J. E. NELSON & Sons. PACA 
Docket No. 5923. Failure to pay purchase price—Evidence 
—Failure to prove guarantee delivery on certain date— 
Admissibility of pleadings as evidence in absence of objec- 
I ni ccsotcessistecinsciecsosbca cates selected ea a . 


BERTOLLA & Sons (A.) v. J. HYMAN DISTRIBUTING COMPANY. 
PACA Docket No. 5778. Failure to pay one-half of losses 
on joint account agreement—Duties of partnership—Terms 
of contracts established by evidence—Liability of partners 
for damages in joint account agreement—Dismissal of 
CII issih crcent acd ection ots coset mem 


Braci Fruit & PropucE COMPANY v. M. DUNN & COMPANY, 
PACA Docket No. 6099. Failure to deliver in accordance 
SRI CI isc ccc sciences aeppemacbasseclictamsenston 


BipE-A-WEE GROVE v. GREENLEAF BANANA CORPORATION. 
PACA Docket No. 6228. Failure to pay purchase price— 
caries epee eee = 

BLoxom & Co. (F. C.) v. Girrorp & COMPANY, INc. PACA 
Docket No. 6061. Evidence—Burden of proof as to estab- 
lishment of defenses—Failure to pay purchase price— 
Expenses of hearing—Damages.......c.cccccccccccccscssnsscesseeeneensesssnsensenee 


BLUMENTHAL & Sons (L.) v. BELSON BROTHERS. PACA Doc- 
ket No. 6019. Interpretation of provision of contract of pur- 
chase and sale—Failure to pay balance of purchase price— 
Oregon Russet potatoes—California potatoes—Dismissal of 
CRA oss oo eh ea accnaeee eae 


BODINE PRODUCE COMPANY v. J. C. McDow & COMPANY. 
PACA Docket No. 6230. Failure to pay purchase price— 
NN i ei case toie lac tee a te 


BoyD-UNRUH COMPANY v. BELSON Bros. PACA Docket No. 
6121. Inapplicability of warranty of suitable shipping con- 
Na I oa cetiteancslosncciieeaciacbanes daa aeseioedack 

BoyD-UNRUH COMPANY v. BELSON Bros. PACA Docket No. 
6121. Dismissal of petition for reconsideration... 

BRENNISEN AND Sons, INC, (F.) v. CRAWFORD ORANGE CAR. 
PACA Docket No, 6327. Failure to pay purchase price— 
I iia aa re 

BRYAN SMITH FARMS v. HOUSTON PRODUCE SERVICE. PACA 
Docket No, 6256. Failure to pay purchase price—Defaul...... 


BURGER v. SAN JACINTO PACKING Co. PACA Docket No. 5886. 
Libel—Effect after acceptance—Exercising dominion over 
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commodity after inspection amounts to acceptance—Inap- 
plicability of implied warranty of fitness for export—Void 
by reason of illegality. 

BURNAND & COMPANY v. BRACKER VEGETABLE SALES COM- 
PANY. PACA Docket No. 6033. Rejection of commodity 
without reasonable cause—Failure to pay loss on resale— 
Damages—Dismissal of counterclaim. 


BURNAND & COMPANY v. HOUSTON PRODUCE SERVICE. PACA 
Docket No. 6350. Failure to pay purchase price—Defaull........ 


BUSHWICK COMMISSION Co., INC. v, QUALITY HOUSE SPECIAL- 
TIES CorP. PACA Docket No. 6197. Failure to pay purchase 
prices—Failure to support defense or counterclaim. 


C A B PrRopUCE COMPANY v. HOUSTON PRODUCE SERVICE. 
PACA Docket No. 6316. Failure to pay purchase price— 
Default—Failure to repay allowance 

CHALONA v. TAYLOR AND Cox. PACA Docket No, 5863. Evi- 
dence—Failure to prove breach of warranty—Failure to 
prove inherent defect—Abnormal transportation service— 
Failure to pay purchase price—Burden of proof of existence 
of warranty—Norma] transportation service 


CHAMPION COMPANY (W. C.) v. MarKs. PACA Docket No. 
5864. Failure to pay net proceeds—Consignment agreement... 


CHARLES P, SWEENEY Co., INC. v. D. L. PIAZZA COMPANY. 
PACA Docket No. 5885. Principal and agent—Duty of agent 
to exercise authority extended by principal—Failure to pay 
deficit—Dismissal of counterclaim... cceccccccssccmsseensememssinesneemeen 


CHARLES P. SWEENEY Co., INC. v. D. L. PIAzzZA COMPANY. 
PACA Docket No. 5885. Dismissal of petition for recon- 
sideration—Time of filing petition—Service of Orderv.............. 


CHASE & COMPANY v. PaRKS. PACA Docket No. 6303. Failure 
to pay purchase price—Default. 


CHIAVETTA, JOSEPH H. v. FREDERICK W. Huser, INC, PACA 
Docket No. 5698. Dismissal of petition for reconsideration 
for failure to show error in previous order 


City VEGETABLE COMPANY v. HOUSTON PRODUCE SERVICE. 
PACA Docket No. 6331. Failure to pay purchase price— 
Default 


CLAUDE BARLEY, INC. v. GRIFFIN PRODUCE COMPANY. PACA 
Docket No. 6346. Failure to pay balance of purchase price 
—Default 


CLEVELAND CELERY MARKET Co, v. LEWIS D. GOLDSTEIN FRUIT 
& Propuce Corp. PACA Docket No, 5974. Dismissal—Fail- 
ure to establish damages—Effect of sale made on basis of 
f.o.b. rolling acceptance—Implied warranty of suitable ship- 
ping condition—Federal inspection—Abnormal deterioration 
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of produce—Lack of suitable shipping condition—Measure 
of damages for breach of warranty of suitable shipping con- 
II ini Sikes tt Na ah nacre 
CLINTON Foops, Inc. v. J. B. ARCHIBALD COMPANY. PACA 
Docket No. 6330. Failure to pay purchase price—Defaulk..... 


CLowes & PHILBROOK, INC. v. J. E. RoE WHOLESALE FRUIT 
AND PRODUCE AND THE UNITED BROKERS, INC, PACA Docket 
No. 6057. Rejection of commodity without reasonable cause 
—F.O.B. sale—Failure to pay loss on resale—Damages— 
Joint liability of broker for rejection of commodity—Failure 
to sustain burden of proof—Evidence—Dismissal.........cc::cc000 


CONTINENTAL BANANA COMPANY v. BANANA House. PACA 
Docket No. 6265. Failure to pay purchase price—Default..... 


COPELAND COMPANY (L. S.) v. Woop’s Grocery. PACA Docket 
No. 6372, Failure to pay purchase price—Defaull..................... 


Cross v. KLEIN’s CELERY. PACA Docket No. 6246. Failure to 
pay purchase price — Evidence — Quantity of produce 
shipped—Failure to pay brokerage fees..c.cccccccccesccsnseeeensensesne . 


Dawson & MARKS PRODUCE DISTRIBUTORS, INC. v. UNITED 
Fruit & PropUcE COMPANY. PACA Docket No. 5699. Dis- 
missal—Evidence—Abnormal] deterioration of commodity— 
Evidence—Breach of contract of purchase and sale not 
shown—Liability for damages sustained in transit—F.0O.B. 
sale—Lack of liability of carrier for damages sustained in 
NN ia Ns le cece ocean teas ss 

Day PACKING COMPANY (B. E.) v. ACME PRODUCE COMPANY. 
PACA Docket No. 6355. Failure to pay purchase price— 
I Sit al reece aie 

DEBRUYN SEED & PRODUCE Co, v. DELBIMA FRUIT & PRODUCE 
Co., Inc. PACA Docket No. 6149. Failure to pay purchase 
Nace IN isan cscs cuenta onesie mpaasoieargiaaanartiras ¥ 


DeMERs v. 66 OPEN AIR FRUIT MARKET. PACA Docket No. 
6307. Failure to pay purchase prices—Failure to repay 
funds advanced plus commission—Defaul t....ccccccccscccsssensceneen 


DINGFELDER AND SAPERSTONE, INC, v. F. J. GRIVELLA AND CO., 
Inc. PACA Docket No, 5667. Failure of defense of breach 
of warranty of suitable shipping condition because of abnor- 
ma] transportation service — Evidence — Broker acting as 
agent of both parties—Effect of service—Effect of delay of 
car of produce without re-icing—Failure to pay purchase 
price—F.0.B, sale—Dismissal of counterclaim .............ccccccncuon 


Dow-JENKINS SHIPPING COMPANY, INC. v. FRAZIER. PACA 
Docket No. 6338. Failure to pay balance of f pene price 
—Default ... oa 


EARL COGBURN AND SONS v. NATIONAL PRODUCE Snamaniia 
Inc. PACA Docket No, 6009, Failure to pay balance of 
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purchase price—Evidence of good delivery—Effect of ac- 
ceptance of check—Failure to show lack of suitable shipping 
condition—Accord and satisfaction 


EAst CoAst DISTRIBUTORS v. FELIX RHYMES, INC, PACA 
Docket No. 5906, Evidence showing breach of warranty by 
failure to meet contract requirements—Measure of damages 
—Partial summary judgment for undisputed amount— 
Application of statute of frauds of state of Michigan— 
Authority of notary public to take deposition. 


East Coast DISTRIBUTORS v. TOM-PAK, INC. PACA Docket No. 
6151. Failure to pay purchase price—Default 


EDWARD DILATUSH & Co. v. QUALITY HOUSE SPECIALTIES COR- 
PORATION. PACA Docket No. 6212, Failure to pay balance 
of purchase price—Default. 


EDWARDS PACKING COMPANY v. J. C. McDow AND COMPANY. 
PACA Docket No. 6292. Failure to pay balance of purchase 
price—Default 


EISENBERG FRUIT COMPANY v. NATIONAL PRODUCE DISTRIB- 
uToRS, Inc. PACA Docket No. 5967, Failure to show breach 
of contract—Inadmissibility of parol or extrinsic evidence 
to vary written contract of purchase and sale—Evidence— 
Failure to establish novation—Applicability of law of state 
to contract of purchase and sale—Dismissal....ccececsccsseneseew es 


FarGo Potato Co., INC. v. PHILLIPS. PACA Docket No. 5962. 
Failure to deliver in accordance with terms of contract— 
Breach of contract—Violation of act—Damages during 
price control—Unenforceable contract for lack of certainty 
as to price—Illegal contract—Violation of price control 
regtietion® 5.3. a ee ee ee a. = 


FLORIDA TROPICAL FRUIT GROWERS ASSN., INC. v. GREENLEAF 
BANANA Corp. PACA Docket No. 6229. Failure to pay pur- 
chase price—Default 


Foster FARMS, INC. v. TWEDDLE. PACA Docket No. 6239. 
Failure to pay balance of purchase price—Default 


FRANK KENWORTHY Co. v. J. LERNER & Son. PACA Docket 
No. 6004. Liability of partner for losses incurred in joint 
account agreement—Failure to sustain burden of proof of 
fraud—Mere acceptance of check as not constituting accord 
and satisfaction—Evidence—Burden of proof of accord and 
satisfaction 


FRANK KENWORTHY COMPANY v. LAROSA DISTRIBUTORS. PACA 
Docket No. 5809. Failure to pay purchase price—Failure to 
prove fraud or misrepresentation as to kind, quality, and 
grade of produce—“F.O.B. acceptance final” sale—Effect of 
retaining right of possession upon passage of title................ re 
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FRANK KENWORTHY COMPANY v. LAROSA DISTRIBUTORS. 
PACA Docket No. 5780. Rejection of commodity without 
reasonable cause—F.0O.B. acceptance final Kansas City— 
Defense of breach of contract barred—Failure to pay 
purchase price—“Closed” or “advise” billing as not affect- 
ing consummation of sale—Measure of damages based on 
rejection of produce—Liability of complainant for freight 
CMRI acc cp sank eel toe ach mc ated ett 


FRANK PILEcKY & SON v. DooLtey. PACA Docket No. 6293. 
Failure to pay balance of purchase price—Default................. 


FRANK PILECKY & Sons v. LITTLE EGypt Produce, PACA 
Docket No. 6254. Failure to pay purchase price—Default...... 


FRANK PILECKY & SONS v. MARION PRODUCE COMPANY. PACA 
Docket No. 6252. Failure to pay purchase price—Default..... 


FRED CHORNA ProDUCE Co., INc. PACA Docket No. 6119. 
Revocation of license—Flagrant violations of act—Defaulkt... 


FRISSELL & COMPANY (M. W.) v. A. E, FRANKLIN PACKING 
House. PACA Docket No. 6117. Failure to deliver—Breach 
of contract—Damages—Default—Measure of damages for 
breach of contract—Failure to Ge]i ver. ...c.ccecocecseccssssnssseeeemnesessenene 


FRISSELL & COMPANY (M. W.) v. THE FRUIT HOUSE AND /OR 
VirciL M. DISHER BROKERAGE, PACA Docket No. 5891. 
Purchase throvg error by broker acaennncecececcecenceceneeeernsceeeeeneereeeneee 7 


GARDEN STATE PACKING COMPANY, INC. v. KRAKOWITZ, PACA 
Docket No. 6272, Failure to pay purchase price—Default...... 


GARGIULO & AMENDOLA, INC. v. A. GOLDBERG PRODUCE COM- 
PANY, INc. PACA Docket No. 6285, Failure to pay purchase 
WRT cara wes ectencese eco toameeoses a 


GAY PRODUCE v. CARAWAY’S. PACA Docket No. 6136. Failure 
to pay purchase prices—Def av] tn nneecccccmneteesuenscesnemeeenseensenmunse 


GEORGE W. HAxTon & SON, INc. v. BILL, THE DISTRIBUTOR, 
Inc. PACA Docket No. 6190. Rejection of commodity with- 
out reasonable cause—Damages—Failure to pay loss on 
ibaa ChE aaa sere ees eres cctae mei 


GERRARD COMPANY (THE S. A.) v. C & N Farms. PACA 
Docket No. 6120. Failure to pay deficit on consignment— 
Consignor’s liability for deficit—Right against third party 
I NN eee eee 


GERRARD COMPANY (THE S. A.) v. J. C. McDow & COMPANY. 
PACA Docket No. 6255, Failure to pay purchase price— 
UII ses casciorscn cscccerec a clacdacc acca cceaanas ata eee eta 


GILFENBAIN Bros. Co. v. MICHAEL Bros. PACA Docket No. 
6089. Failure to pay purchase price—Failure to deliver in 
accordance with terms of contract—Damages.....ccccccccccccceuss 
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GILLARDE Sons COMPANY (L.) v. ARK PropucE, PACA Docket 
No, 6214. Failure to pay balance of loss on joint account 
agreement in Sale—Defar]t..n nn eeecceccessscscsocesesssseeneneeeasssermecnsssenesseennesee 


GILLARDE Sons COMPANY (L.) v. J. E. NELSON & SONS. 
PACA Docket No. 5862. Rejection of commodity without 
reasonable cause—Evidence—Failure to prove representa- 
tions as to quality of produce—Inconclusiveness of federal 
inspection certificate to show abnormal deterioration of 
produce—Lack of evidence to show abnormal] transportation 
service—Rule of suitable shipping COMGitiON i eeccecceneneeenen 

GILLARDE SONS COMPANY v. OKUN. PACA Docket No, 5598. 
Failure to pay balance of purchase price—Evidence—Fail- 
ure to prove breach of warranty—Dismissal of counter- 
claim—Principal and agent—Right of agent to sue upon 
contract entered in his own name—Evidence showing meet- 
ing conaitions Of Warranty. 6S a. 

GIUMARRA VINEYARDS CORPORATION v, VINCENT J. SQUILLANTE, 
Inc. PACA Docket No. 5968. Failure to pay undisputed 
IN aici ccs aa cea cin ah ie icnennterse 

Gro-PakK Farms v. E, H. GLuEcK & Co, PACA Docket No. 
6202. Rejection of commodity without reasonable cause—In- 
spection where grade specified—Failure to pay balance due 
OM) WOGRLS—— DATA cscs eas i a ecceccsteene 

GROVE SUPPLY COMPANY v. EDNEY BROTHERS. PACA Docket 
No. 6083, Failure to pay purchase price—Transportation 
CostsS—Dismissal Of counterclaim... n.ceccceccsseccesssssecseesesesesseisscsnesssesseeen 

GUIFRE & SONS (V.) v. VETERANS WHOLESALE FRUIT & PRO- 
DUCE AND/OR GAMCO, INC. PACA Docket No. 6366. Failure 
to pay balance of purchase price—Default.. i cccccccencnssesnseeee 

HALLORAN AND Sons, Inc. (D. J.) v. FANEULL Fruit Ex- 
CHANGE, INc. PACA Docket No. 6238. Failure to pay bal- 
ance Of purchase price—Defaul tn eccceeccscsaseeseencesnetnestnenassusssnsse 

HALLORAN AND Sons, Inc. (D. J.) v. Maurice H. CLARK. 
PACA Docket No. 6189. Failure to pay balance of purchase 
TUN ica enna asi case ii cect etc ahha Selbince 

HAMILTON, Inc. (L, R.) v. J. C. McDow & Company. PACA 
Docket No. 6311. Failure to pay purchase price—Default..... 

HaRsJu v. FRANK A. PEPE Fruit & PRODUCE DISTRIBUTOR. 
PACA Docket No. 6251. Failure to pay net proceeds— 
IN cca aed eta bck eee aE ALS locate a 


Harry H. REDFEARN Co., INC. v. DELBIMA Fruit & PRODUCE 
Co., Inc, PACA Docket No. 6171. Failure to pay purchase 
ARNIS oele ach eeccacesricen esperratcaanceencoecemeneticcicaccininesn = 

HARRY ZAVADOFF COMPANY v. ALL STATES PRODUCE Co., INC. 
PACA Docket No. 6296. Failure to pay purchase price— 
RNG 5° See 198 ee a Bee ee 
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HELMS Potato COMPANY v. I & H BANANA COMPANY. PACA 
Docket No. 6341. Failure to pay purchase price—Default.... 


HENRY LANGSTON & SONS PRODUCE v. EXCHANGE PRODUCE 
Company. PACA Docket No. 6326, Failure to pay purchase 
NINN hiss sioscsacecdiisiepinces neon aamaeeianancanaomeman nee 


HERACHEL JONES MARKETING SERVICE, INC. v. D. C, FLORES & 
CoMPANY, Inc. PACA Docket No. 6196. Failure to pay 
WRN RMG: PICT ETI cscs ecco tiancitemprcnorten 


HERMAN J. HEIDRICH & Sons v. J. C. McDow & CoMPANY. 
PACA Docket No, 6195. Failure to pay purchase price— 
TN a csi 


HOFFMAN COTTON COMPANY v. DoN H. SKONE COMPANY. 
PACA Docket No. 5935. Failure to pay one-half of loss 
sustained—Novation—Meaning of term “f.o.b. acceptance”... 


HocuE, Inc. (F. H.) v. Paciric CHERRY & FRUIT COMPANY. 
PACA Docket No. 5942, Inapplicability of statute of frauds 
to contract of purchase and sale—Evidence—Failure to 
sustain burden of proof of trading custom—Rejection of 
commodity without reasonable cause—Failure to pay loss 
CO CTI I an assnciicicienccisicscscce nig eg eineiee 


HuGHES & Sons (V. V.) v. ZERILLO & CIARAMITARO, INC. 
PACA Docket No. 5920. Evidence—Failure to prove breach 
of contract—Acceptance—Failure to pay purchase price— 
Compliance with terms of contract—Failure to prove breach 
of contract because of acceptance Of PrOdUCe... nn .cceccssmeeseneene 


HUTCHINSON FRUIT COMPANY v. L. B. CoLE Propuce. PACA 
Docket No. 6321. Failure to pay balance of purchase price 
win soc cancels eee a Tia i ee el ea 


JAEGGLI & Son (J. T.) v. DELBIMA FRuIT & PRoDUCE Co., INC. 
PACA Docket No, 6152. Failure to pay balance of purchase 
TUE es emesis cenit occ tesa cela Dacia a a a eagle - 


JEROME KANTRO COMPANY v. D. L. PIAzzZA COMPANY. PACA 
Docket No. 5981. Failure to pay balance of purchase price 
—Inspection—Expressed warranty—Implied warranty— 
Dismissal of counterclaim—Privilege of filing counterclaim 
—Transaction extrinsic to subject matter of complaint— 
Applicability of limitation period for filing of counterclaim... 


JEROME KANTRO COMPANY v. D. L. P1AzZA COMPANY. PACA 
Docket No. 5981. Dismissal of petition for reconsideration... 


JIMMIE SHMON PRODUCE BROKER v. HOUSTON PRODUCE SERV- 
Ice. PACA Docket No. 6337. Failure to pay balance of 
purchase’ price—Detaalt” 2s es 

JOHN TAXIN COMPANY v. FRANK A, PEPE Fruit & PRODUCE 


Distr. PACA Docket No. 6209. Failure to pay balance of 
purchase pricé—Detault 22-2. ee 
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JULIAN CoMPANY (J. M.) v. SPRADLIN FRUIT COMPANY. PACA 
Docket No. 6199. Failure to pay purchase price—Default..... 389 


KaALLIsH & Sons (I.) v. KLEINER. PACA Docket No. 6267. 
Failure to pay balance of purchase price—Default.................... 732 


KELLY COMPANY (J. R.) v. HOUSE OF WALLACE. PACA Docket 
No. 5958. Evidence—Failure to sustain burden of proof as 
to terms ANd CONGItIONS Of COMELACT.n.ccccceccescesscccssereeseseseeecesemnnetsnnneetsnseenees 644 


Kezios & CoMPANY (J.) v. M. W, FRISSELL & COMPANY. PACA 
Docket No. 6002. Failure to show violation of O.P.S. ceiling 
price—Evidence—Failure to establish agency—Failure to 
deliver—Measure of damages for failure to delivev...................... 124 


Kezios & COMPANY (J.) v. M. W. FRISSELL & COMPANY. PACA 
Docket No. 6002, Stay order—Pending issuance of another 
I i a a a Re 


KEzios & COMPANY (J.) v. M. W. FRISSELL & COMPANY. 
PACA Docket No. 6002, Dismissal of petition for recon- 
sideration for failure to show error in PYiOTr OFEP.......ccccco 374 


KinG Fruit Co. (L. H.) v. DELBIMA FRUIT & PRODUCE Co., 
Inc. PACA Docket No, 6157. Failure to pay purchase price 
cI a ee Oe a incu 153 


KINGMAN & Hearty, Inc. v. F. D. MCGEE WHOLESALE FRUIT 
& Propuce. PACA Docket No. 6343. Failure to pay pur- 
I re a cerca cectastetscnpene 1072 


KooNDEL v. P. & R. BROKERAGE COMPANY AND/OR ASSOCIATED 
ProDUcE DISTRIBUTORS, PACA Docket No. 5997. Evidence— 
Failure to prove lack of suitable shipping condition—F.O.B. 
sale—Failure to prove breach of contract—Failure to pay 
purchase price—Damages 2. ee 848 


Kopp CoMPANY (THE C. M.) v. Hatt-Haas & VesseEy, LTp. 
PACA Docket No. 6266. Rejection of commodity without 
reasonable cause—Damages—Failure to pay loss on resale 
—Lack of right to recover cost of traveling ExpenseS.........cceco. 723 


Kopp COMPANY (THE C. M.) v. HALL-HAAs & VEssEy, LTD. 
PACA Docket No. 6266, Stay order—Pending issuance of 


197 


MUIR NEN ep a Nee ee Gs, 872 
Kopp CoMPANY (THE C. M.) v. HALL-Haas & VESSEY, LTD. 

PACA Docket No. 6266. Vacation of stay Orde®.ccccccccccsccscsscsaese 1114 
LAKE HAMILTON COOPERATIVE, INC. v. NEw. PACA Docket No. 

6108. Failure to pay balance of purchase price—Default...... 37 


LaRosa DIstripuTorS v. J. SANSONE & SON. PACA Docket 
No. 6312. Failure to pay balance of purchase price— 
a ka Rr ek a th a 827 


LATIN-AMERICAN FRUIT & SHIPPING CoRP. v, HERBERT’S FRUIT 
& Propuce. PACA Docket No, 5931. Failure to pay pur- 





13 





13 A.D. 





CUMULATIVE LIST OF AGRI. DECS, REPORTED 


Perishable Agricultural Commodities Act, 1930—Continued 


chase price—Evidence—Failure to prove breach of con- 
tract—Lack of evidence of agreement for assumption of 
risk or damage in transit—Meaning of term “f.o.b. sale”— 
Inapplicability of state statute of frauds to contract under 
OO ie acco ssckebic cab cata sceauc petesanecataaataaede Aeeaaaao Rae renin 
LIGON PropUCE COMPANY v. SPINALE BROTHERS, INc. PACA 
Docket No. 5647. Petition for reconsideration granted— 
Prior order superseded by present order—Vacation of stay 
I in cass tascacesrescasestssets sea atendeplleacnacaaae lca aden orcas cal 
LIPMAN & LIPMAN, INC. v. CHAS. ABBATE Co. PACA Docket 
No. 6144. Failure to pay purchase price—Condition prece- 
dent for adjustment—Deterioration of commodity after 
NS csscsiscnyincnsneosncspstcod Da Neta aeg eo ates aoe a stn ta Soh cts 
LITTLEFIELD v. FANEUIL FRUIT EXCHANGE, INC. PACA Docket 
No. 6294. Failure to pay purchase price—Defaullt........cc.0 


Leo YounG, INc. v. Pico PRoDUCE COMPANY. PACA Docket 
No. 6176. Failure to pay purchase price—Default............. 


LINGENFELTER v. Poor Boy Fruit STAND. PACA Docket No, 
6181. Failure to pay purchase price—Defaul tau... cccccccccsscssne 


LIVINGSTON FRUIT COMPANY v. STECK. PACA Docket No. 
6164, Failure to pay purchase price—Defaullt.......ccccesesccssuen 


Louis Zwick & SON v. KLEIN’s CELERY. PACA Docket No. 
6298. Failure to pay balance of purchase price—Defaul........ 
McCREADY COMMISSION COMPANY v. COVINGTON FRUIT & PRO- 
pucE Co. PACA Docket No. 6162. Failure to pay purchase 
porbereins Dae IG isc ih i in Se ete reece 
McCULLOH (J. K.) v. PEOPLE’s MARKET. PACA Docket No. 
6336. Failure to pay purchase price—Default..u cc cccccsesssesn 
MCNEIL & SON PRODUCE COMPANY. PACA Docket No. 6173. 
Suspension of license held in abeyance—Violation of act— 
Failure to keep accounts and records...:ccccccscecscssssesesesesusssinssinessnasmsneee 
MANHATTAN TOMATO COMPANY v. SCALISE, Sk. PACA Docket 
No. 6116. Failure to pay overcharge—Defaullt...cccccccccccccccsuee 
MENNE v. HILL Propuce. PACA Docket No. 6134. Failure to 
pay balance of purchase price—Defaulta.cecccccccsocsssemecsesanmeee 
MICHAEL-SWANSON-BRADY PRODUCE Co. v. WALLIS BROKERAGE 
Co. PACA Docket No, 6263. Rejection of commodity without 
reasonable cause—Damages—Failure to pay loss on resale 
—Liability of agent for undisclosed principal’s action.............. 
MIDWEST GROCERY COMPANY, INC. v. LEGGIO PRODUCE Com- 
PANY. PACA Docket No. 6287. Failure to pay balance of 
prupriclaannes price —— meee ssc teens 
MILLER-JOHNS COMPANY v. CENTRAL PRODUCE COMPANY. 


PACA Docket No. 6273. Rejection of commodity without 
reasonable cause—Damages—Failure to pay loss on resale.. 


1269 


Page 


432 


515 


1005 


746 


298 


281 


254 


802 


193 


1016 


1004 


53 


39 


726 


748 


735 





1270 


CUMULATIVE LIST OF AGRI. DECS. REPORTED 13 A.D. 


Perishable Agricultural Commodities Act, 1930—Continued 


Morris PoRTNOY COMPANY v. TAR HEEL PropUcE, PACA 
Docket No. 6349. Failure to pay purchase price—Default 


MUSTACCHIA BANANA COMPANY (N.) v. BARKER AND JONES 
PropucE Co. PACA Docket No. 6161. Failure to pay bal- 
ance of purchase price—Default 


NASH-DECAMP COMPANY v. S. ALBERTSON COMPANY, INC. 
PACA Docket No. 5887. Rejection of commodity with- 
out reasonable cause—Damages—Failure to pay purchase 
price—Exclusion of deposition as evidence sustained—Prin- 
cipal and agent—Delegation by agent of his duties to sub- 
agent—Binding effect of agent acting within apparent 
authority—Apparent authority of agent—Evidence failing 
to show cancellation of contract. 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. J. C. McDow Com- 
PANY. PACA Docket No. 6170. Failure to pay purchase 
price—Default 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. LEWIS D, GOLDSTEIN 
FRUIT & PRopUCE Corp. PACA Docket No. 5973. Failure to 
account—Evidence—Failure to establish claims for deficits... 


NEIMAN BROTHERS v. KLEIN’S CELERY. PACA Docket No. 6253. 
Failure to pay purchase price—Default 


NEWARK COLD STORAGE & IcE Co., INC. v. KLEIN’s CELERY. 
PACA Docket No. 6250. Failure to pay purchase price— 
Default 


NEWBERN GROVES v. TWIN CITY PRODUCE COMPANY. PACA 
Docket No. 6340. Failure to pay balance of purchase price 
—Default 


NEW MARKET PRODUCE COMPANY v. UNITED FRUIT & PRODUCE 
CoMPANY. PACA Docket No. 5982. Rejection of commodity 
without reasonable cause—Purchase after inspection—War- 
ranties—Failure to pay purchase price—Mere acceptance 
of check as not constituting accord and satisfaction 


NIGHTINGALE AND COMPANY (S.) v. SCHWENK. PACA Docket 
No. 6279. Rejection of commodity without reasonable cause 
—Damages—Failure to pay loss sustained in disposal of 
produce—Cancellation 


OAKFIELD & ELBA GROWERS, INC. v. ALL STATES PRODUCE Co., 
Inc. PACA Docket No. 6295. Failure to pay purchase price 
—Default 

OAKFIELD & ELBA GROWERS, INC. v. HORTON PRODUCE CoM- 
PANY. PACA Docket No. 6378. Failure to pay purchase 
price—Default 

OAKFIELD & ELBA GROWERS, INC. v. ScurRY. PACA Docket No. 
6375. Failure to pay purchase price—Default—Financial 
inability to pay. 
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CUMULATIVE LIST OF AGRI. DECS, REPORTED 


Perishable Agricultural Commodities Act, 1930—Continued 


OsceoLA FRUIT DISTRIBUTORS v. BRADFORD FRUIT & PRODUCE 
Co. PACA Docket No. 6206. Failure to pay balance of 
nurenase price—Deaet a ee 


PaciFic FRUIT EXCHANGE v. M. S. ToLEDO COMPANY. PACA 
Docket No. 6390. Failure to pay purchase price—Defaull........ 


Pat CANNON COMPANY v. TRIANGLE Foops COMPANY, PACA 
Docket No. 5867. Failure to pay purchase price—Evidence 
—Failure to sustain burden of proof of allegations in 
I cack tia a nee oeoeenialeeconien tenement enaaa 


PATRICK FRUIT CORPORATION v. STECK. PACA Docket No. 
6175. Failure to pay balance of purchase prices—Default..... 


PauL STAMM AND COMPANY ¥v. QUATTROCKI. PACA Docket 
No. 6101. Contract of purchase and sale—Failure to prove 
transaction was consignment rather than sale—Failure to 
pay purchase price—Evidence—Burden of proof as to alle- 
SOUR UTA  T0R: COMIN Assesses scrccntpeaccene i ernie aiccecamen 


PEARL GRANGE FRUIT EXCHANGE, INC. v. DAYLIGHT GROCERY 
Co., Inc. et al. PACA Docket No. 5901. Rejection of com- 
modity without reasonable cause—Evidence—Dismissal of 
counterclaim—Damages—Evidence of terms of contract— 
Use of term f.o.b. sale—Term suitable shipping condition 
as defined in regulation under act—Normal and abnormal 
deterioration—Terms not susceptible of exact definitions— 
Permissible percentage of tolerance fOr GeCAy...ncceccecccsscecemsene 


PENDER & CREWS v. BOSNJAK. PACA Docket No. 6103. Failure 
to pay purchase price—Dismissal of counterclaim....................... 


PENNSYLVANIA COOPERATIVE POTATO GROWERS, INC. v. CARA- 
way’s. PACA Docket No. 6135. Failure to pay purchase 
ite EE ING ies sissies arcane aston coat 

PENNSYLVANIA CO-OPERATIVE POTATO GROWERS, INC. v. EUGENE 
M. Cook. PACA Docket No. 6227. Failure to pay purchase 
Bae ie — ORI inne pine ey enced 

PERKINS GROVES & PACKING Housg, INC. v. FRANK A. PEPE 
Fruit & Propuce Distrs. PACA Docket No. 6322. Failure 
to pay purchase price—Defar] tae ccccmeccsecmncssensesnesesineenssnenmetes 

PETERSON v, GURNEY COMPANY. PACA Docket No. 6211. Fail- 
ure to pay balance of purchase price—Default...e.ececseccoene 

PHILADELPHIA PRODUCE CREDIT AND COLLECTION BUREAU v. 
Pappas. PACA Docket No. 6163. Failure to pay purchase 
BCE EUUI aacseccicrcseccsonrmcnigt epee Reine 

PHILLIPS COOPERATIVE (DR. P.) v. SPRADLIN FrRuIT Co. PACA 
Docket No. 6323. Failure to pay balance of purchase price— 
erent: 652 Sect ee 

P1azZZA COMPANY (D. L.) v. AL KAISER AND Bros. PACA 


Docket No. 6028. Failure to pay balance of purchase price 
—Evidence—Fruit met contract requirements.....0.....ccmo- am 
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CUMULATIVE LIST OF AGRI. DECS. REPORTED 13 A.D. 


Perishable Agricultural Commodities Act, 1930—Continued 





P1azzA COMPANY v. ARROW LETTUCE CoMPANY, PACA Docket 
No. 6027. Acceptance of compromise offer—Liability for 
damage to shipment—Rolling acceptance final—Effect of 
acceptance of check in compromise offer—Dismissal................... 


P1azzA COMPANY, Inc. (D. L.) v. HARSHFIELD BROTHERS. 
PACA Docket No. 6065. Failure to pay one-half of net loss 
on joint account agreement—Evidence—Failure to prove 
misrepresentation of condition of produce—Failure to prove 
carload was direct shipment—Nature of joint account 
agreement as that of partnership—Disclosure of material 
facts—Duties of partnership—Joint account agreement— 
Mistake of error of judgment—Fraud—Meaning of term 
misrepresentation—Inapplicability of principles of law of 
memes Leo Jeaeat: Gioetatnt PING ssn 


PIAZZA COMPANY v. J. BERC FRUIT COMPANY, AND/OR POTATO 
BROKERAGE COMPANY. PACA. Docket No. 6109. Failure to 
pay balance of purchase price—Evidence—Failure to sus- 
tain burden of proof to establish damages resulting from 
breach of contract—Failure to meet contract requirements 
—Efffect of acceptance Of COMMOGItY... ee ecsecceccssccscemenerseetntenennent 


Pore & Mooers v. Hurtey. PACA Docket No. 6174. Failure 
to pay brokerage fee—Irrelevant counterclaims—Right of 
agent to brokerage fees for sales on behalf of principal........... 


Post & TABACK v. A, GOLDBERG PRODUCE Co., INc. PACA 
Docket No, 6280. Failure to pay purchase price—Default........ 


P. & R, BROKERAGE COMPANY v. KLEIN’s CELERY. PACA 
Docket No. 6370. Failure to pay brokerage fees—Default— 
Failure to file complaint within limitation period—Juris- 
NN oe et Ee cent 

P. & R. BROKERAGE COMPANY v. KOONDEL. PACA Docket No. 
5996. Evidence—Failure to prove broker failed to perform 
duties—Failure to pay brokerage fe@.....:cccccccsccsocessseusnesssseeerssssinsese 


PropUCE EXCHANGE COMPANY v. MoTr PrRoDUCE COMPANY, 
AND TWEDDLE. PACA Docket No. 6198. Failure to pay pur- 
ARIS ICN sansa cen shectemeneene 

QUALITY PoTaTo Co. v. CooNnEY & KorsHAK. PACA Docket 
No. 5966. Oral testimony in variance to written contract 
of purchase and sale—Effect of acceptance of commodity— 
Contract of purchase and sale—Purpose of damages—Spe- 
cial damages based on loss of profit—Damages based on 
a aac cis 

RANDOLPH MARKETING COMPANY, INC. v. ASSOCIATED FRUIT 
DistrisuTors, Inc. PACA Docket No. 5948. Liquidation of 
pledge prior to institution of suit—Failure to remit pur- 
Chase price collected by Droker.eeccccvecescsiecceeseeenessossesesseesststsnesseneseee 

Reep & PERRINE, INC. v. SKYLAND ProDUCE Co., INc. PACA 
Docket No. 6223. Failure to pay purchase price—Default..... 
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13 A.D. CUMULATIVE LIST OF AGRI. DECS, REPORTED 


Perishable Agricultural Commodities Act, 1930—Continued 


RENFRO v. BARKER AND JONES Propuce Co. PACA Docket No. 
6177. Failure to pay purchase price—Default... i .cccccmereennen 


RENFRO v, Roy Witt & Company. PACA Docket No. 6200. 
Failure to pay purchase prices—Default....cccccccmescteensensnseeenet 


RITTER-PRICE COMPANY, INC. v. PUENTE. PACA Docket No. 
6287. Failure to pay purchase price—Defaullt.cccccncccsccneenee 


RoBerT SHAVER & SON PRODUCE v. CENTRAL PRODUCE COM- 
PANY. PACA Docket No. 6345. Failure to pay purchase 
Tia I acne scence cepa sescsn oss rset oenntaleas 


ROBINSON COMPANY (C. H.) v. Tony Gust & CoMPANY. PACA 
Docket No. 6146. Failure to pay balance of purchase price 
eT I sts tc lac a cca acc 


ROBINSON Ice & CoLD STorRAGE Corp. (THE C. L.) v. MILLER. 
PACA Docket No. 6147. Failure to pay purchase price— 
Wiauainl taaieres tl ONG es, 


RODRIGUES v. M. DUNN AND COMPANY. PACA Docket No. 6145. 
Failure to pay balance of purchase price—Defaull..................... 


RODRIGUES v. M. DUNN AND COMPANY. PACA Docket No. 
6145. Dismissal of petition for reconsideration for failure 
to justify failure to file answer to formal complaint.................... 


Rou v. Barnitz & Son. PACA Docket No. 6178. Failure to 
pay purchase price—Defarrl tn. .c.cccicecccecncesrcsenssereceeserreserseecsesenscneeses ei 


Ruso, Inc. (A. L.) v. KrRackowiTz, PACA Docket No. 6313. 
Rejection of commodity without reasonable cause—Failure 
to pay loss sustained on resale—Defarult en eecccececcsumecesneeeee 


RUSSELL RABIN COMPANY v. ALL-STATES PRODUCE COMPANY, 
Inc. PACA Docket No. 6191, Failure to pay balance of 
TOUT CUBR, Pit SO EIEN sensi cscs satistscnnstcctpesooblpcerintbpetalesniscan 


SALINAS VALLEY VEGETABLE EXCHANGE v. C-B BROKERAGE 
CoMPANY, Inc. PACA Docket No. 5749. Principal bound by 
apparent authority of agent—Rejection of commodity with- 
out reasonable cause—Inspection—F.0O.B. acceptance............... # 


SAMUEL P. MANDELL COMPANY v. J. C. McDow AND Com- 
PANY. PACA Docket No. 6281. Failure to pay purchase 
A ii resist ethene bianca . 


SAMUEL P, MANDELL COMPANY v. KLEIN’s CELERY. PACA 
Docket No. 6159. Failure to pay purchase price—Default...... 


Sam’L J. SHALLOW COMPANY v. FANEUIL FRUIT EXCHANGE, 
Inc, PACA Docket No. 6274. Failure to pay balance of pur- 
Unaitees evi DEAN iain pscsccessaacentpcecsiccinlnenediohaaarsice 


SAMUEL S. VENER COMPANY v. Cross. PACA Docket No. 6068. 
Failure to pay balance of purchase price—Contract of pur- 
chase and sale—Broker—Evidence—Dismissal of counter- 
claim—Rejection of commodity without reasonable cause— 
Breach of warranty—Good quality ...cccccsccsessescesseenmesnesennssntesemee si 
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1274 CUMULATIVE LIST OF AGRI. DECS. REPORTED 13 A.D. 


Perishable Agricultural Commodities Act, 1930—Continued Page 


SANFORD PRODUCE COMPANY v. C-B BROKERAGE COMPANY. 
PACA Docket No. 5782. Rejection of commodity without 
reasonable cause—Failure to pay purchase price—Evidence 
—Compliance with contract specifications—Weight of evi- 
dence given to federal unrestricted inspection—Assumption 
Of vie ie fo ele ee ee 276 

SAN PAT VEGETABLE Co., INC. v. J. C. McDow & COMPANY. 
PACA Docket No. 6264. Failure to pay purchase price— 
NG ae a ac acc eR ali tT cect 742 


Scorr & HALSTEAD v. FRANK GALOTTI COMPANY, INc. PACA 
Docket No. 6112. Failure to pay purchase price—Financial 


Rr Pe rare Nees 382 
SHAPIRO v. ROCKLAND COUNTY PropUCcE Co. PACA Docket No. 
6240. Failure to pay balance of purchase price—Default........ 642 


Sip Lipsig & COMPANY v. FRANK KENWORTHY COMPANY. 
PACA Docket No. 6035. Contract of purchase and sale— 
Failure to prove new agreement after purchase—Payment 
of lesser amount not constituting accord and satisfaction........ 648 


Sm Lipsig & COMPANY v. QUALITY PoTaTo COMPANY. PACA 
Docket No. 5826. Dismissal of petition for reconsideration— 
Amendment of previous order—Verification of answering 
statements of facts—Evidenciary Vale.....cccccccccsecsscssncsnesnsenese 293 


SIMPLOT PRODUCE COMPANY v. J. C. McDow & COMPANY. 
PACA -Docket No. 6201. Failure to pay purchase price— 


CRE ic Site ct eS rts are Regs peat Sessa 384 
SITKIN Bros., INC. v. THE KILLMON Co. PACA Docket No. 
6310. Failure to pay brokerage fees—Defaullt. i cccscccosae 813 


SMITH v. SHELBY COUNTY FRUIT AND VEGETABLE EXCHANGE. 
PACA Docket No. 6208. Failure to pay balance of purchase 
ATONE si a Sn scents ee tlh pesca ecsethesicbch doesn 393 


SouTH JERSEY PRODUCE COOPERATIVE ASSOCIATION, INC, v. 
ROTELLA PRODUCE. PACA Docket No. 6043. Effect of accept- 
ance of commodity—Failure to pay purchase price—Meeting 


ing.of contract specifications <.. oe eine 566 
Souza v. INLAND FRUIT AND ProDUCE Co. PACA Docket No. 

6186. Failure to pay balance of purchase price—Default........ 300 
SWEDESBORO PRODUCE COMPANY v. HABER. PACA Docket No. 

6141. Dismissal of petition for reconsideration ....2...cccccccscccnn 60 


THOMAS CaITo Sons, INC. v. CHRISTY Bros., INc,. PACA 
Docket No. 5904. Failure to deliver—Breach of contract— 
Damages—Applicability of statute of frauds to contract 
under act—Failure to make deposit on purchase of com- 
MOAity—Time Of the CSSCNCE.....ccccscceseccssneesicesecessssnsnsessnessnsseanstsceniessenneee 862 


THomAsS CaITO Sons, INC. v. CHRISTY Bros,, INc. PACA 
Docket No. 5904. Dismissal of petition for reconsideration 
and in the alternative, rehearving.....e..ccocssccssseesccssesssssssssnsssnsesinesunseneneee 1093 
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CUMULATIVE LIST OF AGRI. DECS, REPORTED 


Perishable Agricultural Commodities Act, 1930—Continued 


THOoMAs J. Hott CoMPANny v. M. R. DAvis AND Bros. PACA 
Docket No. 6000. Stay order—Pending issuance of another 
MST RS Saree ch aed teres hate 


THoMAS J. Hott CoMPANyY v. M. R, DAVIS AND Bros. PACA 
Docket No. 6000. Evidence—Failure to prove breach of 
warranty—Failure to sustain burden of proof as to amount 
of damages—Official notice—Market value of produce— 
Dismissal of counterclaim—Acceptance no defense for 
breach of warranty—Damages—Special damages based on 
WOO CO IN irene eee Sie pete gw et alee a 


THOMAS J. HoLT CoMPANY v. M. R. DAvis AND Bros. PACA 
Docket No. 6000. Dismissal of petition for reconsideration... 


T & L Propuce CoMPANY v. B & B Propuce. PACA Docket 
No. 6358. Failure to pay purchase price—Default....................... 


TRAUTMANN BROTHERS v. WM. F, HELM & Son. PACA Docket 
No. 6369. Failure to pay purchase price—Default.. 


TROEN & WAGNER, INC. v. WOMAC Bros, PRopUcE, PACA 
Docket No. 5919. Failure to pay purchase price—Breach of 
contract—Failure to prove damages—Nominal damages— 
Evidence showing sale by description—Percentage of decay 
showing breach of contract—Evidence showing development 
of decay during transit—U.S. #1 grade—Measure of dam- 
ages based on breach of contract—Set-off—Damages for 
breach of contract—Effect of failure to prove damagesg............. 


ULRICH (R. W.) v. FRANK A. PEPE FRUIT & PRODUCE DISTRs. 
PACA Docket No. 6306. Failure to pay balance of purchase 
Wil PhO Ge ciara cscs eon eee eee tdi 

UNITED PACKING COMPANY v. MILTON SCHOENBURG. PACA 
Docket No. 5795. Evidence—Failure to establish produce 
was not in suitable shipping condition—Failure to pay 
purchase price—Dismissal of counterclaim—Marketability 
of produce—Latent defect of Cladosporium Rot in canta- 
loups—Official notice of Department publication relative to 
Ce IN ss appa cnctsecce inca acerca eerie 

VAUGHN-GRIFFIN PACKING COMPANY v. BRADFORD FRUIT & 
PRODUCE COMPANY. PACA Docket No. 6216, Failure to pay 
balance of purchase price—Defarlt..ccteccseccsssnecssseseesinscemnnseeeee 

VEGETABLE GROWERS COOPERATIVE OF HOLTVILLE, INC. v. HOouS- 
TON PRODUCE SERVICE. PACA Docket No. 6379. Failure to 
pay purchase price—-Derawlt... ais scene 

VICTORY DISTRIBUTING Co., INC. v. FRANK A. PEPE FRUIT & 
PRODUCE DISTRIBUTOR. PACA Docket No. 6140. Liability of 
respondent under f.0.b. acceptance contract—Breach of war- 
MP OUEN Ua RNAI cig cere ceased re pasate ca oat 

VINCENT J. SQUILLANTE, INC. PACA Docket No. 6008. Revoca- 
tion of license—F lagrant violations of act—Failure to make 
Peery imu Lar Br ei ee 
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CUMULATIVE LIST OF AGRI. DECS. REPORTED 13A.D. 


Perishable Agricultural Commodities Act, 1930—Continued 


WATERFIELD v. MALONEY. PACA Docket No. 6132, Failure to 
pay balance of purchase price—Burden of proof as to com- 
PTFOMIsSe AFTEEMENt—EVIdENCE 2... -eccevccseeevsseseeeserneentcesnseeentennenenrtnnesnant 

WEINSTEIN & Co., INc. (A. J.) v. ALTMAN & Swartz. PACA 
Docket No. 6030. Rejection of commodity without reason- 
Able cause—Measure Of AaMages.....sccsccscccscvssssnsssmmnsssenaenustteerteetness 


WEINSTEIN & Co., INc. (A. J.) v. ALTMAN & Swartz. PACA 
Docket No. 6030. Petition for reconsideration granted and 
TRIO COUT OHIO 3 ee Rh ces 


West & Sons (H. C.) v. M. FERRANTE. PACA Docket No. 
6169. Failure to pay balance of purchase price—Default........... 
WESTERN PRODUCE Co., INC. v. AOKI BROTHERS PRODUCE CoM- 
PANY, INc. PACA Docket No. 6188. Failure to pay balance 
Of purchase price—Default.....ecccccccsccsssscsssnesssneessssesnsesecsnessnsssnsessneenessn 
WILLIAM R. HEDBERG, INC. v. MANKATO FRUIT COMPANY. 
PACA Docket No. 6374. Rejection of commodity without 
reasonable cause—Damages—Default ......cceeeseseccmecesnssneemneetunessneceees 
ZIMEL VEGETABLE COMPANY v. H. ROTHSTEIN & Sons. PACA 


Docket No. 6066. Failure to pay reasonable market value— 
New agreement—Adjustment—Market value of commodity... 


ZIMMERMAN BROTHERS v, MARMARAS & KOUSOURIS WHOLESALE 
Propuce. PACA Docket No. 6125. Effect of purchase based 
OTR RP OCRLGTA 00 E IIIT i seerishcceoiessneas stato cteiceaeecinsiensficisiawie 


PACA Docket No. 5544, Dismissal—Settlement between par- 
Ne acca iN Leah eS da ee el, 
PACA Docket No. 5562. Failure to prove breach of contract— 
Failure to prove damages—Dismissal of counterclaim— 
Admissibility of evidence explaining meaning given to words 
and terms of contract by usage in trade—Interpretation of 
descriptive words of contract by usage at shipping point— 
Waiver of furnishing of federal inspection certificate with 
invoice—Jurisdiction of Secretary over subject mattev............. 
PACA Docket No. 5734. Dismissal—Settlement between par- 
MES cle ES ed Se ho ahs Bs i bn, 
PACA Docket No. 5748, Dismissal—Settlement between par- 
I cca ar eg ee ee a eg 


PACA Docket No, 5760. Failure to sustain allegations of com- 
plaint—Burden of proof—Dismissal......0.....ccccccccssccssssesssensstasesnssssee 


PACA Docket No. 5798. Dismissal—Settlement between par- 
I ic esish a eacetbciecb ceca sgpRaatna tl dscesteas detect eee MCA det le acess 


PACA Docket No. 5805. Dismissal—Settlement between par- 
caste etna che cia cncorecoleri Das aed ca ania elin teins beech ig hasiica ae aincpea 


PACA Docket No. 5825, Dismissal of petition for reconsidera- 
AMI asics cscs tcoececn coset oar okepuensteie ag csagep dees noes cateicigmpdelacieiaescnaae 
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CUMULATIVE LIST OF AGRI. DECS. REPORTED 


Perishable Agricultural Commodities Act, 1930—Continued 


PACA Docket No. 5829—Dismissal—Failure to establish dam- 
ages for breach of warranty—Failure to show accord and 
satisfaction—Failure to establish novation—Set-off—Pro- 
duce failed to meet contract specifications — Set-off for 
breach of warranty—Damages for breach of warranty— 
Mere acceptance of check as not constituting accord and 
satisfaction—Failure to sustain burden of proof of novation 

PACA Docket No. 5851. Stipulation by parties to pay award 
of reparation—Settlement of ClaimS............ccccsossscscssssnsceessneeseeeennnseneees 

PACA Docket No. 5895. Dismissal—Settlement between par- 
Cit Scene re ; 2 ; “ 

PACA Docket No. 5904. Stay + iis lama issuance of 
MN GER Sn et eee eee 


PACA Docket No. 5912. Failure to establish breach of war- 
ranty—F.0.B. sale—Suitable shipping condition—Extent of 
warranty of suitable shipping condition—Dismissal................. 


PACA Docket No. 5921. Dismissal—Settlement between par- 
MRI ccs cask Si a ee ae a eer 
PACA Docket No. 5936. Rejection without reasonable cause— 
Reparation based on counterclaim—Damages—Dismissal........ 


PACA Docket No. 5950. Failure to sustain eee of com- 
plaint—Dismissal = eee 


PACA Docket No. 5951. Dismissal—Settlement between par- 
GRE ssissccsicsiscesnisllctttsactassdct octets tele ssvtesjata toca pated aaiappitiaiad cts eoaaag Nai sisiatean 


PACA Docket No. 5953. Discharge of obligation by accord and 
seat Oc iiere—— DaI  gssn5 bts cce ccm 


PACA Docket No. 5953. Dismissal of petition for reconsidera- 
paki acn epee ease ugeintieeeascmetenanms 


PACA Docket No. 5955. Dismissal—Settlement between par- 
ORR iscsi a z 
PACA Docket No. 5961. ‘Saeataaii tinal of wandisetiie 
not without reasonable cause—F.0.B. sale—Abnormal de- 
terioration of commodity—Breach of warranty of suitable 
shipping condition—Inadmissibility of exhibits as evidence 
upon objection by party—Admissibility of exhibits offered 
ag evidence —Oticinl noted... ee 
PACA Docket No. 5986. Dismissal—Settlement between par- 
NO ccd ea ce ee 
PACA Docket No. 5996. Dismissal of — for reconsidera- 
SOR se cetien Secenas Sea sini dctivcpeaesieute leave 
PACA Docket No. 5997. Dismissal of petition for reconsidera- 
GUI cscs cet sa aan eae cb tons capa te tec 
PACA Docket No. 5999. Dismissal—Failure to sustain burden 
Of prment: of acaeli: ol CO mite ass ccsscscisccsctestwiccecsncccoenin maces ss 


1277 


Page 


29 


270 


683 


976 


699 


768 


530 


653 


324 


542 


931 


581 


1010 


682 


953 





CUMULATIVE LIST OF AGRI. DECS. REPORTED  13A.D. 


Perishable Agricultural Commodities Act, 1930—Continued 


PACA Docket No. 6018. Dismissal—Settlement between par- 
TG ee ee ee 
PACA Docket No. 6038. Dismissal—Setlement between par- 
I acorns sea ccc cee acc ea rise aca ata oecd seca enscetute aes 
PACA Docket No. 6041. Failure to sustain allegations of 
Plaint—Burden of proof—Dismissal ......c.cccccseccsscsesescssneseeeessesesesee 
PACA Docket No. 6046. Dismissal—Settlement between par- 
NR cs occas eM a cca aac a cau acca cn 


PACA Docket No, 6056. Dismissal—Failure to establish terms 
of contract—Impossibility of resolving controversy on basis 
ONS a a chi oe rere es SL ences 


PACA Docket No. 6070. Dismissal—Stipulation by parties........ 


PACA Docket No. 6080, Evidence—Failure to sustain burden 
of proof as to allegations of complaint—Dismissa..................... 


PACA Docket No. 6081. Dismissal—Settlement between par- 
Ma a a a 2 EN a 
PACA Docket No. 6090. Dismissal—Settlement between par- 
NR ase ipceaccke cance asad ecg eae eared ele chs 
PACA Docket No. 6096. Dismissal—Settlement between par- 
NR acca areca le ee a ee 
PACA Docket No. 6107. Dismissal—Decease Of Party. .cccc:ecocooc 
PACA Docket No. 6111. Rejection of commodity not without 


reasonable cause—Delivery of produce not meeting contract 
TET SUTIOTA SE i cscs sigh chp dns Scenic 


PACA Docket No. 6113. Dismissal—Settlement between par- 
RN ccc tee Re nee oa PSA cee OR kd ee Be 
PACA Docket No. 6127. Dismissal—Settlement between par- 
I kc ec ce cee pe re scat aah A 
PACA Docket No. 6128. Failure to sustain allegations of com- 
plaint—Fraud—Evidence—Burden of proof—Dismissal.......... 
PACA Docket No. 6133. Dismissal—Settlement between par- 
PACA Docket No. 6138. Dismissal—Settlement between par- 
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CUMULATIVE INDEX AND SUBJECT-INDEX 
OF AGRICULTURE DECISIONS 


JANUARY-DECEMBER 1954 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


AMENDMENT OF ORDER NO. 75 


ADOPTION OF, BY SECRETARY 
Where petitioners contended that the Secretary did not adopt 


the amendments to the order in form and detail as pro- 
posed by petitioners, held, that the Secretary is not re- 
stricted in the issuance of marketing orders and amend- 
ments thereto to the adoption of proposals introduced by 
the industry in the exact form and details as proposed... ‘ 


APPLICATION TO DISMISS 


GRANTING OF, IN ABSENCE OF JUSTICIABLE ISSUE 
Since the petition filed by the petitioners does not raise 


any justiciable issue, and the petitioners have not sub- 
mitted objections to respondent’s application to dismiss, 
the petition is, accordingly, GismisSed.......e.cccccsscsmcsssenesnemeenenee 


BOTTLED RAW MILK 


RECEIPT OF, NoT CONDITIONED UPON PAYMENT OF CONSIDERATION 
Where bottled raw milk was delivered by Magnolia to the 


receiving platform of petitioner’s plant and was placed in 
petitioner’s cold storage box where it was kept overnight 
and later loaded out to various jobbers, and Magnolia then 
received payment directly from the jobbers who picked up 
the milk at petitioner’s plant, held, that petitioner’s conten- 
tion that it did not purchase this milk so delivered, is im- 
material, as the receipt of milk under the order is not con- 
ditioned upon the payment of consideration, for, a €ratui- 
tous bailee, which is petitioner’s status with respect to this 
milk, may “receive” milk at its plant for the purposes of 
the act, and therefore, it is concluded that the bottled raw 
milk was “received” at petitioners fluid milk plant for the 
purposes of section 925.70 (a) (5) of the Order... cece 


BUTTER-CHEESE FORMULA 


ELIMINATION OF, FROM ORDER No, 75, AS AMENDED, NOT INVALID 
The elimination from Order No. 75, as amended, of the 


butter-cheese formula as one of the three alternative 
methods of determining the basic formula prices, held, that 
the deletion of this formula is not invalid, since it is sub- 
stantially supported by the evidence and reasoning contained 
in the final decision of the Secretary..ccecccsessncsseserneenennsensee 


CLASS I MILK PRICES 


VALIDITY OF AMENDMENT DEALING WITH 
Where the Secretary in issuing the amended order, adopted a 


variation or modification of the proposals presented by the 


Page 


447 


113 


199 


448 


1289 





1290 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 13A.D. 


JANUARY-DECEMBER 1954 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


CLASS I MILK PRICES—Continued Page 


VALIDITY OF AMENDMENT DEALING WITH—Continued 
two segments of the industry, held, that the part of the 
amendment dealing with Class I Milk Prices is not invalid 
for lack of supporting substantial eviderce.....ceccmecesecscereseeesene 448 


CLASSIFICATION OF CREAM 


USED IN MANUFACTURE OF SOUP 

Since it appears that some of the cream involved here may 
have been used in the manufacture of soup, a Class II 
utilization under Order No. 32 at the time the transaction 
took place, it is concluded that, if such were the case, then 
the re-reclassification of so much of the cream used for 
soup manufacture may have been proper depending upon the 
utilization of other milk at the plant where the soup was 
made, and since the market administrator did not go beyond 
the Green Spring Dairy plant to verify the classification 
claimed, it will now be necessary for him to do so, if he is 
not satisfied with the affidavits and other statements which 
the record indicates were furnished him to support the 
utilization claimed at the manufacturing plants...................... . 208 


CLASSIFICATION OF MILK 


BURDEN OF PROOF OF SHOWING 
The burden of proof is upon petitioner to establish classifica- 
thom ttn! Cham (Clem Te A rile i eRe 325 


VALIDITY oF, BY MARKET ADMINISTRATOR 
Where petitioner, a handler under Order No. 32, complained 
of the action of the market administrator in reclassifying 
the cream involved herein as Class II, and it appears from 
the record that petitioner sold the cream to Green Spring 
Dairy and that the latter received and temporarily stored 
the cream in its refrigeration truck trailer before trans- 
shipping to the plants of ice cream and other manufac- 
turers where it was mainly used for ice cream, although 
some of it appears to have been used in soup, held,, that in 
no way could the refrigeration truck trailer be considered 
an adjunct to or a facility for the operation of the milk 
plant, and therefore, the milk administrator of Order No. 
82 is directed to set aside the reclassification of the milk 
and butterfat used in the cream in question and reclassify 
such skim milk and butterfat pursuant to the then applic- 
able provisions of Order No. 32, on the basis that the first 
“non-fluid milk plants” at which the cream was received 
after leaving the petitioner’s plant were the plants of the 
manufacturers to whom Green Spring Dairy delivered the 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


CLASSIFICATION OF MILK—Continued 


VALIDITY OF, BY MARKET ADMINISTRATOR—Continued 
cream, and the market administrator is directed to make 
the necessary adjustments in the billing to the petitioner 
and pay or credit the petitioner with the amount due him 
on that quantity of the skim milk and butterfat which was 
improperly reclassified im Class VD. .escescssscsnesssmsensseneeneenssnssen 


Where the investigation disclosed that Magnolia Dairy was 
producing milk on its own dairy farm and distributing the 
same, in bulk and bottled form, to retail outlets and to 
petitioner, held, that the market administrator lawfully 
classified the Magnolia Dairy as a “producer-handler” under 
the order and lawfully found the milk delivered to petitioner 
by Magnolia during the period June 1, 1951, to May 14, 
1952 as “other source milk,” and properly charged peti- 
tioner’s account with the differential between the Class I 
and Class II prices as provided by section 925.70 of Order 
No. 25, and therefore, the relief sought by petitioner be- 
cause of alleged improper classification of its milk received 
from Magnolia should be denied and the consolidated peti- 
MR ee te Css ic cents teenie 


COURT DECISIONS 


EXPLAINED 
In re Dairymen’s League Cooperative Ass’n, Inc. v. Brannon, 
173 F, (2d) 57, 51-64, (C.C.A, 2d 1949); Wetmiller Dairy 
& Farm Products Co., Inc. v. Wickard, 60 F. Supp. 622 
(W.D. N.Y. 1944), affirmed 149 F. (2d) 330 (C.C.A. 2d, 
NO cee encore cities psaeiicacmeemagrornicng oii annguauaiamaeniomeain 


CREAM USED IN MANUFACTURE OF SOUP 
CLAMIUIOAIONG OR x55 0S th ie a peas 


“DELIVERED TO A PURCHASER” 
MEANING OF TERM 
Transfers of cream between mere divisions of a jural person 
does not constitute “delivery to a purchaser” under Order 
ic ae a Oa I os esas reece coda ee 


DELIVERY 
MEANING OF TERM 
While the word “delivery” as used in the law conveys a wide 
variety of meanings, it does not appear that delivery to a 
plant is effected by the mere transfer of possession of the 
OURO. <a. te aaa She ag on sn 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


“DELIVERY TO A PLANT” 


MEANING OF TERM 
The term “delivery to a plant” means delivery to a place, 
IBID a a RNs ca hc ace eras sachs ercepnsh pace sintosea sac 


DISCRETION OF SECRETARY 


IN ADMINISTRATION OF MILK ORDERS 
The legislative history of the act clearly indicates that Con- 
gress gave the Secretary broad discretion in administering 
of milk orders, inasmuch as the terms of the orders are 
largely matters of administrative discretion so that the 
technical details are left to the Secretary and his aideg.............. 


DISMISSAL 


Consolidated petitions dismissed and relief sought by petitioners 
NN ee te alas 


Granting of application for, in absence of justiciable issue................... 


Of petition complaining of reclassification by milk market admin- 
istrator for Order No. 27 of milk Class III to Class IT... 
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MMA GUE EN ccin cscs pssst 339, 483, 1051. 


HANDLER 


LACK OF PARTY, WITHOUT STATUS OF, TO SUE IN PROCEEDING UNDER 
SECTION 8c(15) (A) oF AcT 

Where respondent objected as to the capacity of the “Cleve- 
land Milk Market’s Survey Committee” to participate in the 
proceeding herein because the Committee is not a handler, 

held, that since the Committee has failed to meet the burden 

upon it of establishing that it is a handler as defined in the 
order, the Committee is disqualified to bring an action under 
Section 8c (15) (A) of the Act, and therefore, the petition 
should be dismissed as to the Committee... cccccccsesssrcessesneene 


INTERIM RELIEF 


DENIAL OF APPLICATION FOR 
Where petitioners attacked Section 906.80 (c) of the Milk 
Marketing Order No. 6, in a proceeding under Section 8c 
(15) (A) of the Act, which provides that upon the request 
of a cooperative association of producers, handlers are re- 
quired to pay to the association the gross sum due for milk 
received by the handlers from members of the association 
and to furnish the association specified information in con- 
nection therewith, and where petitioners filed an application 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


INTERIM RELIEF—Continued 
DENIAL OF APPLICATION FOR—Continued 
for interim relief asking for the suspension or postponement 
of the effective date of that section, held, the question is 
whether the petitioners will be irreparably damaged by 
compliance with the provisions of that section during the 
time it may take to render a decision on the merits, and 
inasmuch as handlers have been following substantially the 
same practice prior to the adoption of Section 906.80(c) 
without suffering any loss, petitioners have not shown that 
such irreparable damage will occur unless the effective- 
ness of the section is stayed pending the final ruling in 
this proceeding, and the application for interim relief 
ie flignedere Gemiee |. ios kee eee 


MILK ORDER 
NATURE OF 

A milk order is quasi-legislative in nature, and it has the 

RG: Waid QING OR Ta ic ce cccscactetcenmssoncereecoe ee 


NOTICE OF HEARING 
VALIDITY OF 
Where petitioners maintained that the scope of the hearing 
notice should be given a restrictive construction in connec- 
tion with the proposals relating to the level of all class 
prices, held, that the entire subject of the level of milk 
prices, including the basic formula price utilized in deter- 
mining such level, was within the reasonable scope of the 
hearing notice and that the adoption of the amendment 
deleting such formula does not violate Section 4 (a) of the 
Administrative Procsdute Acta osscccecresciow 


ORDER NO. 25 (PUGET SOUND, WASHINGTON) 

Market administrator lawfully classified Magnolia Dairy as a 
“producer-handler” and lawfully found the milk delivered to 
petitioner, Charmed Land Dairies, Inc., Sern one as 
“other source milk” under Order No. 25.00..cccccscecscsnesseenees ete 


ORDER NO. 27 (NEW YORK) 
Reclassification ws milk administrator of Class III to Class II 
milk, upheld... sine soca iakct Sahasiesisasinsas cca anual scene dataset ieee 


ORDER NO. 75 (CLEVELAND, OHIO) 
VALIDITY OF AMENDMENT OF 
Where petitioners objected to the amending of Order No. 75 
on the grounds, among others, that the record of the hearing 
does not support the amendment, because certain provisions 
of the amendment are arbitrary and differ in form and detail 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


ORDER NO. 75 (CLEVELAND, OHIO)—Continued 


VALIDITY OF AMENDMENT OF—Continued 
from proposals submitted by petitioners, and that the 
amendment does not conform to the evidence adduced at 
the amendment hearing, held, that petitioners contentions 
are without merit, and that since Order No. 75 as amended, 
and all its provisions complained of by petitioners are in 
accordance with law, the relief requested by petitioners 
should be denied and the petition be dismissed... 


“OTHER SOURCE MILK” 
What constitutes, wurcer Order No. 26. -.esiicnnicceeiccoscseeossssressorensssonaseessoresneseines 


OWNERSHIP OF MILK 
INVESTIGATION OF, NOT ESSENTIAL 
Under Order No. 25 and the act, the market administrator 
is not compelled to go beyond oe? of milk m a handler 
to investigate its legal ownership... Escape ipeatescedis react onsactrsaesbosebleds 


“PIPE LINE” PROCEEDINGS 


Decisions in, distinguished from that involving refrigeration truck 
NN a i al ee a 3 


PLANT 


MEANING OF TERM 
The term “plant” as defined in Order No. 27 embraces the 
land, buildings, surroundings, facilities, and equipment con- 
stituting a single operating unit or establishment for the 
receiving, handling or processing of milk or milk products, 
and the term plant refers to a place, not & PeYSOM.......cccccecee 


PLANT MOVEMENT 


REFRIGERATION TRUCK TRALLER NOT CONSIDERED FACILITY IN 
The facts disclosed in this proceeding, it is believed, are 
greatly distinguishable from those in the numerous plant 
movement and so-called “pipe line” diversion proceedings 
under the New York Milk Marketing Order, where, without 
exception, the milk or cream involved could have been re- 
ceived at the milk plant within whose “orbit” it was 
brought and the facility in question was either a milk plant 
in its own right or an integral part of such a plant’s 
NN oscar cece ese creer see enpencentoont 


POLICY OF ACT 
EFFECTUATION OF 
Where petitioners objected to the amendment because the 
Secretary failed to take any affirmative action with regard 
to certain proposals while he did adopt and issue certain 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


POLICY OF ACT—Continued 


EFFECTUATION OF—Continued 


other proposals, held, that while the findings of the Secre- 
tary as to the effectuation of the policy of the act must be 
on the basis of the evidence introduced at the hearing, there 
is no compulsion that the Secretary find that a proposal 
made even though supported by evidence, will tend to 
efrectuate the statutory. policy ee 


“PRODUCER-HANDLER” 
Whois; waner Order No, 20... ee 


PRODUCER-LOCATION DIFFERENTIALS 


EFFECT OF FAILURE TO INCLUDE A PROPOSED AMENDMENT OF, IN 
MILK ORDER 


The petitioners contention that the failure to include a pro- 


posed amendment of the producer-location differentials in 
the recommended order of October 30, 1952, invalidates 
the issuance of such amendment in the decision and order 
promulgated by the Secretary, held, that this contention 
cannot be sustained, since the recommended decision amply 
informs of this fact and gives sufficient opportunity to file 
exceptions to this portion of the recommended decision........... 


RECLASSIFICATION OF MILK 
Cuass III To Cuiass II, UNDER ORDER NO, 27 


Where petitioners complained of the classification by the 


market administrator for the Order No. 27 of certain milk 
from Class III to Class II, which milk was received from 
producers during April 1949 at plants of Lancaster Milk 
Company and Queens Farms Dairy, Inc., located in Pennsyl- 
vania, and was then moved to the plant of petitioner, Penn 
Dairies, Inc., at York, Pennsylvania, where it was separated 
into cream and after separation, the cream was moved by 
truck to a licensed public cold storage warehouse in York, 
Pennsylvania, where the cream was held in storage until 
after May 31, 1949, and subsequently the cream entered the 
ice cream manufacturing plant of petitioner, Penn Dairies, 
Inc., at Lancaster, Pennsylvania, and was there utilized in 
the manufacture of ice cream, held, that delivery of the 
cream to the public storage warehouse did not constitute 
delivery to a “plant” as that term is defined in the order, 
and that since the cream entered Penn Dairies, Inc.’s plant 
for ice cream manufacture after May 31, 1949, the delivery 
to the plant or purchaser outside the marketing area did 
not occur within the period allowed for reaching classifica- 
tion, which period as provided by the order ends the last 
day of the month following the month in which the milk 
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RECLASSIFICATION OF MILK—Continued Page 
Cuass III to Ciass II, UNDER ORDER No. 27—Continued 
was received, hence, the reclassification by the market ad- 
ministrator of the milk in question was not erroneous, the 
relief requested ~. ean should be denied and the ~ 
Be ea a et niin | eae 


RECLASSIFICATION OF MILK PRODUCT—ORDER NO. 27 (NEW YORK) 


From Cuass III to Cuass II 
Where petitioner, a milk handler, prepared a mixture, using 
cream, condensed skim milk, water, flavor and coloring to 
be used as an additive, in lieu of cream, to liquid coffee, it 
was held, that such mixture is not a drink in itself as set 
forth under Class II provisions in the order, and that the 
market administrator erred when he reclassified the mixture 
from Class III as reported to Class II as a flavored milk 


REFRIGERATION TRUCK TRAILER 
Not considered facility for operation of milk plant... essen 208 
UNDERPAYMENTS 





To PRODUCERS 

Where the market administrator determined that the peti- 
tioner paid a producer less than the minimum prices re- 
quired under a milk order because petitioner made deduc- 
tions, without authority, and credited the amounts to a 
debt, secured by a mortgage, owed to it by another pro- 
ducer, held, this proceeding is a review to determine 
whether the market administrator’s decision was in ac- 
cordance with law, and an answer to that question must 
be limited to the evidence before the market administrator 
at the time when he was required to make the determina- 
tion, and on that basis the market administrator’s ruling 
was legal, and the petition for relief is dismissed............................ 979 
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COMMODITY EXCHANGE ACT 


ADMINISTRATIVE PROCEDURE ACT 
Exception from, Section 9 (b) where violations are wilful... 873 


BONA FIDE HEDGING 


Essential Characteristic is price Commitment... cccccsccsscseemsneeneue 1118 
I RT LO ceccancpnciiacenrriprtiocneeetnrcesmnrnainiciphianinnces Qe 
CONSTITUTIONAL LAW i 


Of CEA and regulations thereunder nec cecceccsneseesnneeseenemenenesnstnmneee 1117 
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DEFAULT 
Admission of Material Facts Alleged in the Complaint by.................... 


Wearwer Gl Crrar. Tre rirst iy ices eee 


DENIAL OF MOTION 


To QUASH COMPLAINT 
Where motion to quash the complaint and dismiss the proceed- 
ing asserts that certain sections of the act are unconstitu- 
tional due to invalid delegation of power, failure to grant 
due process, and being based on an unconstitutional act, 
held, an agency charged with administering a statute can- 
not be expected to hold the statute unconstitutional, and 
the motion ia, therefore, Genie cscs ssececcccceecescscenseeine 


Where motion to quash the complaint and dismiss the pro- 
ceeding alleges that regulations under the Commodity 
Exchange Act are void because they are arbitrary and 
not reasonably necessary, but where such regulations were 
issued pursuant to authority in the act, and after notice, 
hearing and findings, the motion is Gemied nn. ceeeccsoccsceesneeemee 


Where motion to quash the complaint and dismiss the pro- 
ceeding claims failure of compliance with Section 9 (b) of 
the Administrative Procedure Act in that the licensee was 
not afforded an opportunity to demonstrate or achieve com- 
pliance before proceedings were instituted for the with- 
drawal, suspension, revocation, or annulment of its license, 
but where the complaint repeatedly alleges that the viola- 
tions are wilful, held, the case comes within the exception 
set forth in Section 9 (b) of that act, and the motion is 
NIN iissisicgisist cscs ciemacccsisstaartucecreenecsiscncy pa abotintonmneadacne ora eadataaes 


DISMISSAL 
SMAI, Gi OUI ice tse el ceee cee 
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ESTIMATED OR ANTICIPATED SALES 
Wok excomapt from tremcivige Teeter 


HEDGING 
ead: Seal CURSOR a caictasrercremcneiep ergaenpemmumaanienmang 


EXEMPT 
Bona fide hedging transactions exempted from trading limits 
under the act are sales of futures to the extent that such 
sales are offset in quantity by purchases of the same cash 
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COMMODITY EXCHANGE ACT—Continued 


HEDGING—Continued 


EXxEMPT—Continued 
commodity and purchases of futures to the extent that such 
purchases are offset by sales of the same cash commodity... 


Exempt and non-exempt from trading Vinita ceccescsssssseecseeseeeneeeneeese 


IN SALE OF PRODUCTS AND BYPRODUCTS 
Where futures are purchased as hedges against a sale of the 
commodity itself, they may be for the full amount, but 
futures purchased as hedges against the sale of products 
or byproducts shall be reasonably related to the market risk 
to qualify as bona fide hedges exempt from the trading 
I a aah tl ete iecmnnloninnt 


IN SALES TO SUBSIDIARY 
Where respondent sells its product at a fixed price to a wholly 
owned subsidiary, there is no risk of price fluctuations 
which would qualify the contracts as the basis for hedging 
operations exempted from trading limits under the act.......... 


NON-EXEMPT 
Where corn futures purchases are made against estimated or 
anticipated sales of corn products and by-products, which 
sales are not covered by contracts to sell, it is held, such 
estimated or anticipated sales are not commitments that 
qualify futures purchases of the commodity as hedges 
exempt from trading limits under the Act. cscs 


mn ie ae ice ag 


Paragraph (B) of section 4a(3) of the Commodity Exchange 
Act classifies as a hedge the purchase or sale of a com- 
modity for future delivery in such amount as would be a 
reasonable hedge against the products or by-products of 
such commodity. Held, that the term “Reasonable” refers 
to such items as conversion factors, and this paragraph 
does not expand the term beyond the definition of “bona fide 
hedging transactions” in Section 42. ( 3) ....ceccccccssecccsssoseeeocessenseesuneeesnseee 


JURISDICTION OF SECRETARY 
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Admission of facts and stipulation Of parties... ccccscme cucu 483, 1051. 


PRICE COMMITMENT 


BONA FIDE HEDGING IN 
An essential characteristic of true hedging is a price com- 
mitment with respect to the cash commodity or product 
which is protected by a futures transaction... cece 
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REGISTRATION 
SUSPENSION OF 
Where respondents caused the execution of fictitious trades 
on the New York Cotton Exchange in violation of the act, 
and where respondent Peers and Company admitted the 
facts alleged and consented to the entry of an order sus- 
pending its registration, the company’s registration as a 
futures commission merchant was ordered suspended for a 
Teniod of. Pttoow: Cay eco ec en ere ee 


REMAND OF PROCEEDING 
To OFFICE OF HEARING EXAMINER 
Since the facts alleged in complainant’s motion and the reply 
thereto had not been introduced in evidence in the proceed- 
ing and it seems appropriate in the public interest that 
evidence should be received as to whether the sanction 
ordered against George Sirota and Sons should apply to 
Sirota and Company, accordingly, the proceeding is referred 
back to the Office of the Hearing Examiner for the purpose 
of obtaining evidence on this issue by hearing or stipula- 
Ge Re TU cece renner 


SPECULATION 
In Bona FIDE HEDGING 
The Commodity Exchange Act makes the futures transactions 
of any person subject to the trading limit orders of the 
Commodity Exchange Commission regardless of the degree 
of speculation involved in such transactions, unless the 
transactions are exempt as “bona fide hedging” under the 
act, or are exempt by the Commission as spreads or strad- 
UR cid Shige eaters acai cease cease noe ease ae 


STAY ORDER 
Pending issuance of another order... ee 


TRADING LIMIT 
Bona, Wide Meese. so eh ee ee races 
In exempt and non-exempt hedging sales to subsidiary... cco-- 
aeRO Toric cence ace eee eae meena meat 
Sprendn con Stra let iscsi eee 
TRADING PRIVILEGES 
Bantahet 5 a ee eee 


Where complainant charged that respondent attempted to 
manipulate and did manipulate the market price of oats 
from June 1951 to June 1952 in violation of the act, that 
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COMMODITY EXCHANGE ACT—Continued 


TRADING PRIVILEGES—Continued Page | V 
Denial of—Continued 
the respondent carried on speculative trading in oats 
futures in excess of the maximum quantities permitted, 
and that respondent submitted false reports to the Com- 
modity Exchange Authority, and where respondent con- 
sented to the entry of an order, it is ordered that all contract 
markets shall refuse to respondent all trading privileges in 
Guts Futures Lor Ibe: wir Secor cscs 483 


SUSPENSION OF 
Where respondents submitted inaccurate and incomplete re- 
ports and failed to submit other reports... eccccccncnrnnnnee 1140 F v 


Where complaint alleges that respondents caused the execu- 
tion of fictitious trades on the New York Cotton Exchange, 
held, respondents, by failing to file an answer, are deemed E 
to have admitted the material facts alleged and waived an i 
oral hearing, and the transactions complained of were in 
violation of the act for which respondents are denied all 
trading privileges on all control markets for a period of 
Gs es NRC area et crite 875 


Where respondents failed to submit reports concerning trans- 
actions in potato futures and submitted incomplete and in- 
accurate reports with respect to similar transactions, in 
spite of previous warnings, and respondents admitted the 
allegations and consented to the entry of an order, held, 
effective January 3, 1955, all contract markets shall refuse 
all trading privileges to the respondents for a period of 15 
days, with the exception of bona fide orders with which 
respondents have no interest other than the usual broker- 
REIMER sc cscs cscecpcathcec cocaine 1140 





UNLAWFUL DISCRIMINATION 
DUE PROCESS 
Where respondent claimed that the act is unconstitutional as i 
the order is discriminating and deprived respondent of t 
property without due process of law in that the limitations 
favored respondents competitors, held, it is not appropriate 
for an agency charged with the administration of a statute 
to declare it unconstitutional, and the fact that a regula- ( 
tion may bear more heavily upon one person than another 
ODN AGT AAS AG AITO ceca snacrsscrccesteseedectcin terrence 1117 


VIOLATIONS OF ACT 


Acts CONSTITUTING 
Carrying on unauthorized speculative trading in oats futures.. 483 





Causing the execution of fictitious trades... ..cccecccsiccssesmsessemesnee 
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VIOLATION OF ACT—Continued Page 
Acts CONSTITUTING—Continued 
hin et Wee 
Inaccurate and incomplete PePOLtS....nccccceccecceccsennemenmennnnnnnnne L140 
Manipulation of market price Of OatS..ccrcrcccseseensmsenenarnernenneneneemeens 483 
Gubaiiting telen DEN: 
Trading in futures in excess of limite_____........ Hit 
Wikia: cre Seti Siesse gi eh eee | 
WAIVER 
OF HEARING 


The facts admitted by respondents as set forth in the Findings 
of Facts herein, held, are sufficient to subject respondents 
to the jurisdiction of the Secretary, and their waiver of 
hearing should be accepted, and the order to which respond- 


ents have consented should be iSSued nn cceccccecssnsscssenenenee 483, 1051. 
WILFULNESS 
Numerous Violations after WAYTing...ccnecccccenncceccccccseeeseeemneeenemennenmnnnne L140 


PACKERS AND STOCKYARDS ACT, 1921 


BRAND INSPECTION 
REVOCATION OF AUTHORIZATION OF 

Where it appears that respondent maintained brand inspec- 
tion under the authorization only at posted stockyards in 
the authorized area and that the majority of the cattle 
from his area passing through these stockyards is not 
branded or marked, and apparently a good deal of branded 
cattle in the authorized area is marketed without going 
through the stockyards at which respondent maintains in- 
spection under the authorization, under the circumstances 
here, it is concluded that the authorization is not in the 
public interest and should be revoked eecocseesesememeenenene _- 225 


CEASE AND DESIST 


Causing issuance of false and incorrect sales tickets. cccmccmmsm 5, 
356, 360, 496, 501, 607, 1060. 


Charging for feed and shelter mot furmished ne ececccesnmsseencsseesnesneeee 1146 
Charging unauthorized commissions and yardage charges.....14, 19, 508. 


Collecting: on: false (iil inigmisisiscnsccinciintn cet tees ne) 
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CEASE AND DESIST—Continued Page 





Engaging in business as market agency without being registered 
a URN I i a a eee 


interne false bonds paymelits....s ee 8 
Mintering alte CLAVE! CRPCRBOG an cicncecsieciisoescccicesnneccinecinsicnicemarchisacns OAD 
Failing to enter salary item in annual report... cccsccsscsecssecesnsssemeeee . 845 
Failing to furnish surety Dom. ecccscsscescesmenenunusnemennBBD, 048, 493. 


Failing to keep proper books amd recordS.....c.ccccccccccsecosssessesesssesessees seessseseeee 2. 
5, 14, 19, 23, 114, 216, 234, 339, 345, 352, 356, 605, 778, 884, 1064. 


Wen eah Un TING SPO TORE oe etnies "OS 
Failing to render non-discriminatory stockyard ServiCes...........ccc:sc0o0- 1146 


Failing to show true names Of purchase’. ..........cccccsccccsscsssscessssessssesesseseensee 14, 
19, 216, 508, 607, 693, 778, 884. 


Financing transactions of CMplOyees.......-.:ccccccseccccsesenemcsineinenmunnnnnan 908 
Giving bribes to cattle-salesman employees for preferred treatment 345 
Improperly using funds received aS PrOoCeeds.........ccccccccsscccesenseeecee 14, 19, 356. 


emia ange LAU LGU assesses ccs denttctictncrstmectccccicescc Og! OOO AOOs 


Maintaining deficit in custodial account for shippers’ proceeds........14, 114. 
Making false entries in records relating to exchange of checkzg........... 10 
Making false entries of compensation paid to employees.............:00.. 345 
makina “Wick back” paymente. on cence 345 


Making out false accounts and recCords......ceccccoosccssscsseessetmmnnuennndD, DOL, 
Making unlawful payments on false weights OF PTiCeS. cece 496 
Making unlawful payments to trucker... cccsessmsssssssseesnseensssinetsameseesiesses 14 
Miguse:af shippers procecus. «= 
Operating business while insolvent... ccc 493, 605, 884. 


Paying difference between actual price and marked-up-price to 
NNN cancer a ae cesar cscs ccleaner estemeciorete ae 360 


Permitting employee to deal in consigned Cattle... cence 114 
Permitting employees to engage aS Cealers......ccccccccscsescnenssesneeneeeeee 19 
Permitting to sell hogs under false mame... .cccccccccccsscsecsmessnnemenessneeun 114 
Permitting unregistered dealers to engage in dealer operations....... 778 


Purchasing livestock under aSSUMed MAME... ececsonecssneensenssneeneescsemncemmenee 
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CEASE AND DESIST—Continued Page 
ISIE IAT (ae 602 
Selling consigned cattle to dealer at Lower Prices....ccccccccccvccmseceneneeme 114 
Selling consigned livestock to employees nn. .eecccccsccesceescmecccnesetncesnsetneeemeees 14, 

19, 114, 508, 880, 1064. 

Selling Consigned livestock to unregistered trading partnership 
216, 356. 
Selling for employee not registered With S@CTetary....ecccccccensceseneessnsee 1151 
Selling hogs for more weight than delivered... .cccccccscsscesecmsemcsnee 501 
Selling livestock to and for employee of respondent... .eccccccsececrsneen 1151 
Selling livestock to partner of respomdemt........cccccccsccmesssneescemeemessnmseencee 778 
Submitting accounts for sale containing false names as purchasers 14, 
19, 216, 508, 778, 1151. 
Submitting accounts showing false names as shippers of livestock...... 880 
Unfair, unjustly discriminatory and deceptive practices...................... cs 2, 
5, 339, 343. 

Using name of registered dealer to evade registration and bonding 
2 


FQURIIORIINII ait a i eines 


CONSENT ORDER 
Cease and desist from violations of the act described in Findings 


66 Pte ok ee ees 


Suspension of registration. 


CONSPIRACY TO DEFRAUD 
CONSTITUTES VIOLATION OF ACT 
Where complainants alleged that respondents converted com- 
plainants’ cattle and the proceeds from the sale of such 
cattle and paid the proceeds to persons other than complain- 
ants and conspired to defraud complainants out of the 
proceeds, and where respondents filed motions to dismiss the 
complaints because the complaints do not allege that 
respondents violated the act and the facts alleged do not 
constitute a cause of action, held, as the complaints allege 
that the respondents conspired to defraud the owners of 
the proceeds from the sale of owners cattle by making 
payment to other persons, such facts, if true, might con- 


aired: ahaa Gale Ci ON ass cssicesccssinscenansneicssnecniiggpsencrcianieellbacian 


umumuu852, 356, 360, 496, 880, 884. 
2, 5, 14, 19, 114, 698, 1060, 1064. 
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DEFAULT 
Admission of materia] facts alleged in the complaint by. 


Waiver of oral hearing by. 


DISCRIMINATION 
Failure to prove, in denying use of stockyard facilities 


DISMISSAL 
FAILURE TO ESTABLISH AVAILABILITY OF PEN SPACE 

Where complainant alleged discrimination by reason of 
respondent’s refusal to assign him pen space at its stock- 
yard in which to operate as a cattle dealer, held, that 
since complainant has failed to sustain the burden of proof 
upon him that pen space was available for assignment and 
that the stockyard company by refusing to assign such 
space to him engaged in a discriminatory practice in viola- 
tion of the act, the complaint should be dismissed 


Where complainant alleged that pen space was available for 
assignment and that respondent’s refusal to assign him pen 
space at its stockyard in which to operate as a hog trader 
was unjust and discriminatory and therefore a violation of 
the provisions of the act, held, that since complainant has 
not sustained the burden of proving the availability of 
space for his use or discrimination by respondent in deny- 
ing him the use of stockyard facilities, the complaint should 
OE ES eee EE ae ere era 


FAILURE TO SHOW FAILURE TO PERFORM DUTY 
Where complainant alleged that he shipped to respondents 
a number of steer and that two of them were sold at a 
reduced price because of bad hip bruises and claimed as 
reparation the amount of damage sustained by him, held, 
that since the burden of proof was upon complainant to 
show that the damage caused to the steers was a result 
of the actions of respondents, and it does not appear that 
respondents were negligent in handling the steer or that 
they failed to perform any duty required of them under 

the act, the complaint should be dismissed. 


FAILURE TO SUSTAIN ALLEGATIONS OF COMPLAINT 
Where, as to certain respondents, the complaints fail to allege 
that the cattle referred to were handled by the respondents 
or that said respondents had anything to do with the pro- 
ceeds, held, the complaints with regard to such respondents 


EE EEL NE ET ORL I OC, 


Rial ol et Ot et ee naw 





ge 
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DISMISSAL—Continued Page 
LACK OF SUBSTANTIAL EVIDENCE WARRANTING FINDINGS OF VIOLA- 
TION OF ACT 
Where complainants alleged that they sold cattle to respond- 
ents-purchasers through respondent-commission firm and 
that the commission firm misrepresented the market, made 
untruthful statements, and used undue influence to cause 
the sale, but where complainants failed to support their 
allegations at the hearing, held, the burden is on the com- 
plainants to show that the respondents have violated the 
provisions of the Packers and Stockyards Act and, having 
failed to do this, the complaint should be dismissed... 173 


Moot QUESTION 
Where the matter is considered moot, it is concluded that 
there is no necessity for adjudicating the problem, and the 


Cerne iia £: 10 CUMIN iene ets repo eerie 1149 
Petition for reopening, rehearing, reargument, and reconsidera- 
NR sac ee a Senna erence cecal eclipses gee ia EE ERE 223 
Settlement: between, parties cccaiicsisesccscssccisecitinsincserrsensiaressnr dhl ninlsbbrcnen ey Cle 
Withdrawal of proceeding. sss ce AL 512 


DISMISSAL OF COMPLAINT 
UPON FILING OF BOND 

Where respondent failed to file a bond or its equivalent as 
a dealer in the business of selling livestock, in accordance 
with the act and regulations issued thereunder, but subse- 
quent to the service of a copy of the complaint he furnished 
an appropriate bond, upon motion of the complainant to dis- 
miss, the complaint herein is, accordingly dismissed... 1056 


EVIDENCE 
BURDEN OF ProoF AS TO AVAILABILITY OF PEN SPACE 
The burden of proof is upon complainant to establish that pen 
space was available for assignment and that the stockyard 
company by refusing to assign such space to him engaged 
in a discriminatory practice in violation of the act................... 239, 365. 


CAUSES OF ACTION NoT APPARENT 
Where complainants alleged that respondents converted com- 
plainants’ cattle and the proceeds from the sale of such 
cattle and paid the proceeds to persons other than complain- 
ants and conspired to defraud complainants out of the 
proceeds, and where respondents filed motions to dismiss 
the complaints because the complaints were not filed within 
ninety days after the alleged causes of action accrued, held, 
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EVIDENCE—Continued 
CAUSES OF ACTION Not APPARENT—Continued 
as the information in the files is not clear as to when the 
respective causes of action accrued, evidence must be taken 
before this jurisdictional question can be determined 


DENIAL OF REQUEST FOR TAKING OF 
Since it appears that the additional evidence referred to in 
respondent’s petition is not newly discovered evidence, and 
no reason is given as to why such evidence was not adduced 
at the hearing, it is concluded that there seems to be no 
valid reason for the taking of additional evidence 


EFFECT OF FAILURE TO INTRODUCE, TO SHOW EXCESS OR VACANT 
PEN SPACE 

Since complainant failed to introduce any evidence to indicate 
that the pen space was not used as holding pens or that they 

were vacant in excess of the common experience in the Cen- 

tral markets, held, that complainant has failed, therefore, 

to establish that the pens were available for assignment 

BD aR icc ai cepa wesc ie ariel aac ahe 


FAILURE TO PROVE 
ON ORC TR cee rs cemcccemse la _ 


Discrimination in denying use of stockyard facilities......................... 
Failure to show failure to perform duty 
Failure to sustain burden of proof as to cause of injury to cattle. 


Insufficiency of, warranting findings and conclusions of violations 


JURISDICTION OF SECRETARY 


RULING OF, WITHHELD PENDING ADDITIONAL FACTS 

Where respondents in reparation proceedings on motions to 
dismiss the complaints contend that the Secretary lacks 
jurisdiction under the act as to them inasmuch as their acti- 
vities did not amount to furnishing stockyard services, held, 
the manner in which the alleged transactions were handled 
should be made part of the record in the proceeding before 
a ruling is made on this matter 


LICENSES 


SUSPENSION OF 
Upon consent of respondent and recommendation of com- 
plainant, respondent is ordered to cease and desist from 
engaging in the unfair, unjustly discriminatory and decep- 





age 


90 


65 


39 
39 
90 
90 


63 
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LICENSES—Continued Page 
SUSPENSION OF—Continued 
tive practices by failing to maintain the financial condition 
required by the regulations under the act or filing satisfac- 
tory surety bond or its equivalent, and for such violations, 
respondent’s license is suspended for a period of thirty 


I a a a era ecto as ct cde Sc erates 343 
PEN SPACE 
Effect of failure to establish availability Of. ecccscsueememn 239 


LACK OF PRESCRIPTIVE RIGHT TO 
Since complainant’s status in requesting pen space is merely 
that of an individual applying for pen space to engage in 
business at the Union Stock Yards, held, complainant had 
no prescriptive right to space at the stockyard wu... 866 


REFUSAL OF 
Where respondent arbitrarily failed and refused to assign 
pen space, upon reasonable request to a registered dealer at 
the stockyard, held, respondent discriminated unfairly 
against the dealer in violation of the act, and respondent is 
ordered to cease and desist from failing to render reason- 
able and non-discriminatory stockyard SeIViCeS.......:..:::ccccccccme 602 


Reasonableness of assignment Or reassignment Of..........ccecccccscccssseceeeneeee 239 


RATES AND CHARGES 


Certib aR as OS 12, 
220, 222, 232, 246, 247, 355, 487, 506, 604, 685, 687, 690, 
879, 982, 1057, 1145, 1148. 


Modification Of..cccccmenemnnmmnmmnneennmann488, 688, 691, 983, 985, 1058. 


RECONSIDERATION 
DISMISSAL OF PETITION FOR 
Since the points raised in the petition were carefully con- 
sidered prior to the final order in this matter, upon recon- 
sideration, it is concluded that the findings of fact and 
conclusions set forth in the order of November 19, 1953, 
are supported by the evidence, and therefore, respondent’s 


petition should be, and is, hereby erie... ...ccccccccccssscsmseeessesueeee 223 
REGISTRATION 
Suspension of, held in abeyance................ inch hy 19, 


“114, ‘501, “508, 607, 693, "1060, 1064. 


Suspension of, for violations Of acta. nossherpeataeuy) han 
216, 845, 504, 605, 778. 
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REPARATION PROCEEDINGS 
Not OPERATING AS DENIAL OF DUE PROCESS OF LAW 


Where complainants alleged that respondents converted com- 
plainants’ cattle and the proceeds from the sale of such 
cattle and paid the proceeds to persons other than com- 
plainants and conspired to defraud complainants out of the 
proceeds, and where respondents filed motions to dismiss the 
complaints because reparation proceedings under the act 
are violative of the Fifth and Seventh Amendments of the 
Constitution as they deprive respondents of the right of 
trial by jury and also deprive them of property without 
due process of law, held, such proceedings as these do not 
operate as a denial of due process of law or infringe the 
NNN GN GON RN hse isa 


REVOCATION 
Of authorization of brand inspection. cceccsccecssescceecssemennesemenessnmee 


Or LICENSE 


Upon consent of respondent and recommendation of complain- 
ant, respondent’s license is revoked, and respondent is 
ordered to cease and desist from engaging in the follow- 
ing unfair, unjustly discriminatory and deceptive practice: 
of failing to maintain a financial status and surety bond as 
required for the issuance of its license; of operating as 
live poultry dealer while insolvent; of failing to transmit 
net proceeds derived from sales to consignors; of failing 
to execute, and settle on basis of, sales tickets; of making 
sales to its own account but failing to show the correct 
name on the records; of selling poultry to a company in 
which respondent had an interest without disclosing that 
fact; of selling live poultry and not paying the shippers 
for the sale of their consigned live poultry at a time when 
respondent knew of its unsatisfactory financial condition; 
and of failing to keep proper reCords.......-.ccccccscocessccccssscceesssssnseeeenceee 


STAY ORDER 
Pending issuance of amother Order iccccccccccccecccsscceseececssccrcersssssesenseceeeemetee 


IN i cards ets pe ance ibis ta Since Sagan 512, 695, 696. 


SUSPENSION OF LICENSES 
For failing to meet financial requirements and furnishing satis- 
IT NN ap cecscherceeesioicoectec er senanon 


Page 


890 


225 


248 


irnfigey eee GOA, 


UNFAIR, UNJ USTLY DISCRIMINATORY AND DECEPTIVE PRACTICES 


Violations of act..................... ascetics ei: ae 


339, 345, 356, 360, 493, 496, 501, 508, 605, 607, 778, 


884, 1060, 1064, 1146, 1151. 
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UNFITNESS TO OPERATE BUSINESS Page 
DENIAL OF USE OF STOCKYARD FACILITIES BECAUSE OF 
Although it is recognized that the character of an applicant 
for the use of stockyard facilities could be a factor in deter- 
mining whether such application could be rejected under the 
act, it is unnecessary to determine the applicability of this 
principle to the facts presented in this procedure or to base 
the decision on this additional Qround ecco 239 
OBVIATION OF CONSIDERATION OF QUESTION OF 
Since it is concluded that as complainant failed to establish 
availability of pen space, respondent’s defense that com- 
plainant was an unsatisfactory person to do business at 
the stockyard need not be COMSIGCEA....nceeeccecccceesosesssuneeesemnseeseneseecteee . 366 
VIOLATIONS OF ACT 
Acts CONSTITUTING 
Causing false names of purchasers of livestock to be shown in 
SIGIR: SAGE coco irate reece se open e 693 
Causing issuance of false and incorrect sales tickets................... 5, 607. 
Charging for feed and shelter mot furmished a... .ccceccccccecnosemnenee 1146 
Charging unauthorized COMMISSIONS. .......-ccccceecreeeencemeemenssenneeinenenanemnenet 508 
Coinage: can: San ere Ua as ins essctsncep resents 501 
Engaging in business as market agency without being regis- 
Yemenel cameel Giri Wii sss ic secessionist ae 
Engaging in unfair, unjustly discriminatory and deceptive 
DYGRUIEE. scieiennks oe So ee ie eee ee 
Entering false bonus payments... «= 
Entering false travel] ExPemses....neccsccvcscssessnssuesnusnententmsenensnaeenernene OAD 
Failing to keep proper accounts And LeCOYdS.....ccccccccccceernnnnennrnnnene 114, 
234, 356, 778, 884. 
Failing to enter salary item in annua] report... cccceccenernseensemnnee 345 
Failing to furmish surety Worn. eccnensnsentneneenene 339, 493. 
Failing to furnish satisfactory surety DON... ccm 848 
Failing to keep proper books and record................... 2, 9 14, 19, 28, 
114, 245, 345, 352, 356, 605, 1064. 
Failing to maintain proper accounts, records and memoranda... 216 
Failing to make proper commission and yardage charges............... 14 
Failing to meet financial obligations... eccccccceseensnsennenseeen 348, 504. 
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VIOLATIONS OF ACT—Continued Page 
Acts CONSTITUTING—Continued 

etting to remit yardewe foes 508 

Failing to render non-discriminatory stockyard servicee................. 1146 

Failing to show true names of purchasets........... 14, 19, 216, 607, 884. 

Rr UNIS NTA NO ht etn a icp Ste Sapo 345 

Financing transactions of employees... ..ccecccccveccseseecesessnesnencestemeee 508 


Giving bribes to cattle-salesman employees for preferred 
NNER ssa race ce sik rh ceaccesehv sean ees sn noppeneninceceh nas 345 


Improperly using funds received aS ProCeeds......cccswcccccssceseseenseecenee 14 
Issuing false and incorrect iMVOICES...... cece BD0, 860, 496. 


Maintaining a deficit in custodial account for shippers’ pro- 
I cat ina peace escent oer onsen ale ap cme ete. 14, 114. 


Making excessive commission and yardage charges.............:.:.0 19 


Making false entries in books and records.........ccccceccsseeen 10, 339, 352. 
Making false entries of compensation paid to employee................. 845 
BURGER TE AY *SRCLC MAUD © (ESR VANNCNN GN ssc insts ssc secec tears seeesostnierinsiincine 845 
Making out false accounts and reCOords........eccccccscesecsecemenennetentieee 501 


Making out false aales tickets... BOL 


Making unlawful payments on false weights or priceg..................... 496 
Making unlawful payments to trucker... .scccssscsssscssesssnenesseensessenee 14 
Operating business while insol vert... ..ccsccsscscsescsecseens 493, 605, 884. 


Operating as dealer without being registered and furnishing 
ON ae cern A Fae i cr rai 8 


Paying difference between actual price and marked-up price to 
RIN Oa a a ie ie a: | OG 


Permitting employee to deal in consigned cattle... cece 114 
Permitting employees to engage as dealers... ccccccscssssseeeneenneensee 19 


Permitting unregistered dealers to engage in dealer opera- 


RIN eae ee pent caccistaceracncea enon 778 
Permitting others to sell hogs under false name...........---.-c-0-0--- 114 
Purchasing livestock under aSSumMed MAME........cccccccccccscceseneeeeenecene 5 
BOP ee OF NON MERC ccc. tg ete eee esas eae 602 


REIGN EEE LH EAI My EE Ee RE 


OAR TE EO PRED 
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Memiaeteeh Diy CURRANT cece th reine eotpeeege enone 


INCONCLUSIVENESS OF FEDERAL INSPECTION CERTIFICATE TO SHOW 
Where the official Federal inspection made at Boston, Massa- 
chusetts, on May 26, 1952, indicated that an average of 25 
percent of the heads of lettuce showed Bacterial Soft Rot 
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VIOLATIONS OF ACT—Continued Page 
Acts CONSTITUTING—Continued 
Selling consigned cattle to dealer at lower prices... 114 
Selling consigned livestock to secret trading partnership............. 356 
Selling consigned livestock to unregistered trading partner- 

OI coh Bk OE ee ee eee nay 216 
Selling for employees not registered with secretary...cccccmo- 1151 
Selling hogs for more weight than delivered... ccsecccccssnseuseneee 501 
Selling livestock to and for emplOyees.......-cccccccceccuensnenenmud, 19, 114, 

508, 880, 1151. 
Selling livestock to partner of respondent... cece 178 
Selling livestock under assumed mame... cccceccscesncsnestessmncssnesenseenet 5 
Selling livestock without being registered and furnishing 

Wer ae eee 5 
Submitting accounts showing false namesg............ 508, 778, 880, 1151. 
Using name of dealer to evade registration and bonding re- 

SUE CRNN OI G ason sceestretcestceiem nee omnes 2 
Using shippers’ proceeds improper ly......cccccccsscesscecsensnecesiseeee 19, 114, 356. 

PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
ABNORMAL DETERIORATION OF COMMODITY 
EViGienieG: STWR ih en ~~ st 
FEDERAL INSPECTION SHOWING 
Where the Federal inspection at destination shows as high as 

50% with an average of 20% tipburn, and as high as 20% 

with an average of 11% Bacterial Soft Rot in advance 

stages, and there is no evidence of delaying transit, the 

bunkers were filled with ice to within three feet of the top, 

and the temperature at both top and bottom of the car 

was 35° at the time of inspection, it is concluded that the 

lettuce was abnormally deteriorated upon arrival and that 

it was not in suitable shipping condition as impliedly war- 

119 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
ABNORMAL DETERIORATION OF COMMODITY—Continued Page : 
INCONCLUSIVENESS OF FEDERAL INSPECTION CERTIFICATE TO SHOW— a 
Continued B 
affecting the compact portion of the head, mostly in early ; 
stage, many in advanced stage, and in some cases involv- i 
ing up to one-quarter of the head, and this inspection was ' 
made approximately a week after the car had arrived and f 
had been inspected at Altoona, Pennsylvania, on May 19, e 
1952, the destination specified in the contract of sale, held, é 
that this certificate is inconclusive to show the condition 
OS NO MNRAS OTR OR Er NE sss ccctoccssnsvosiosnzsstccrenctobns sins 315 : 
Pema May Cor CMC RTO IIT ascsceesssececcsssesesestseneicesnsesoemsbecpcensunct 190 E 
e 


* 


ABNORMAL TRANSPORTATION SERVICE 


FAILURE OF DEFENSE OF BREACH OF WARRANTY OF SUITABLE SHIP- 

PING CONDITION BECAUSE OF 
Where complainant sought reparation for the purchase price, 
including top-ice, of a number of bushels of escarole and 
chickory, and respondent denied that the broker in the 
transaction was respondent’s agent and denied that it was 
agreed that complainant was not to be responsible for any 
delay occurring as a result of respondent’s proposed hold- 
over of the shipment at Potomac Yards, Virginia, and 
respondent invoked the defense of suitable shipping condi- 
tion and claimed damages for the loss sustained in dispos- 
ing of the commodity involved, allegedly for the account 

of the complainant, Held: 

(1) the evidence indicates that the broker acted as 

agent for both parties; 


(2) since complainant instructed the broker not to 
delay the car unless he made adequate provision for re- 
icing, and the broker promised, but failed, to do so, the 
car in question did not move under normal transportation 
service and conditions, and, therefore, the defense of suit- 
able shipping condition may not be invoked under the cir- 
cumstances involved in this case; 

(3) since respondent accepted the shipment at Potomac 
Yards, Virginia, it thereby became liable for the purchase 
price thereof, less any damages it could show resulted from 
a breach of warranty on the part of complainant; and 


(4) since respondent has not shown that complainant 
breached the contract, respondent is liable for the full 
purchase price of the escarole and chickory, his counter- 
isis SPAS Bit MEN tir sccagesieninieneeserenrmmerraeren tgp aemeamnneenie? wat 28l 


Since the warranty of suitable shipping condition as it 
applies to an f.o.b. sale of a rolling car of produce is 
defined in Section 46.24 (j) and (k) of the Regulations 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


ABNORMAL TRANSPORTATION SERVICE—Continued 


FAILURE OF DEFENSE OF BREACH OF WARRANTY OF SUITABLE SHIP- 
PING CONDITION BECAUSE OF—Continued 
under the Act to mean that the commodity, at the time 
of sale, is in a condition which, if the shipment is handled 
under normal transportation service and conditions will 
assure delivery without abnormal deterioration at the 
destination specified in the contract of sale, it is obvious 
that the car containing the produce in question did not 
move under normal transportation service and conditions, 
since respondent admittedly delayed the car at Potomac 
Yards, for two days without providing for re-icing....... = 


Emelk of crutebcaen: Ci ionic este ee 


Where respondent contended that the carload of lettuce was 
abnormally deteriorated on arrival at destination and that 
therefore it was not in suitable shipping condition, held, 
there was no evidence that the shipment was not handled 
under normal transportation service and conditions... 


ACCEPTANCE 


EXERCISING DOMINION OVER, OF COMMODITY 
Where complainant sold to respondent cull potatoes, inspected 
and accepted by respondent’s representative for export to 
Mexico, but where the potatoes were later libelled by the 
United States Government, and entry into Mexico was re- 
fused by the Mexican Government, held, since respondent 
accepted the potatoes after inspecting them and made no 
complaint until they were libelled, respondent is liable to 
complainant for the full purchase price... ccceecccsecsccsecsseeneeseee 


ACCEPTANCE OF CHECK 


EFFECT OF, IN COMPROMISE OFFER 
Where complainant maintained that its present claim is not 
barred by its acceptance of the allowance in the form of 
a check with an attached voucher bearing the notation 
“allowance ... in full for loss due to freezing injury .. .”, 
held, that the notation on the voucher attached to the 
check accepted and cashed by complainant gave notice that 
the check must be accepted as a settlement in full or not 
at all, and having accepted the check, the complainant can 
make, no. fustheas. claim... ee... 


ACCEPTANCE OF COMMODITY 


EFFECT OF 
Since respondent-buyer accepted the shipment, it is liable for 
the purchase price thereof, less any provable damages sus- 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


ACCEPTANCE OF COMMODITY—Continued Page 


EFFECT oF—Continued 
tained as a result of breach of contract on the part of 
a he ee a cos 


Where complainant sought to recover the purchase price of 
sweet potatoes delivered to and accepted by respondent, 
and the latter denied the allegations contained in the com- 
plaint, held, that since respondent accepted the potatoes in 
one shipment, although delivered to respondent in error, 
respondent’s failure to pay promptly to complainant the 
amounts due for the produce is in violation of Section 2 
of the Act, for which reparation should be awarded to 
complainant 566 


The acceptance of goods by a buyer does not discharge the 
seller from liability in damages for breach of any promise 
or warranty in the contract of sale, provided notice is 
given the seller of the breach of contract or warranty 
complained of within a reasonable time 


Failure to prove breach of contract because Of eccccsccscmeccnnesmseneemes : 


ACCORD AND SATISFACTION 


DISCHARGE OF OBLIGATION BY 

Where the record shows that there was an honest dispute 
with respect to whether complainant had breached its con- 
tract, a tender with the explicit statement by respondent 
that it was in full payment of all demands, and an accept- 
ance by complainant with the understanding that the tender 
was made in full settlement of the account, held, that all 
elements of an accord and satisfaction were present 


MERE ACCEPTANCE OF CHECK AS NOT CONSTITUTING 

Where the evidence does not establish that the check was 
offered by respondent in full and final settlement or that 
complainant agreed to accept it in full and final settlement 
of the dispute between the parties, and the letter accom- 
panying the check did not state that the check was being 
offered in full and final settlement of the act between the 
parties but only “in payment for a truckload of tomatoes,” 
and the letter further stated that “we trust you will find 
this satisfactory,” held, that this does not constitute an 
accord and satisfaction 


Where complainant accepted and cashed a check tendered on 
account, held, that the mere acceptance and cashing of the 
check did not constitute a full and final payment of the dis- 
puted amount and, therefore, did not constitute an accord 
I case ccc iaeceorieccsepecgistaaebicnmsiial ue, SO 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


ACCORD AND SATISFACTION—Continued 


MERE ACCEPTANCE OF CHECK AS Not CONSTITUTING—Continued 

Where complainant alleged that respondent failed to reim- 
burse complainant for half of the losses sustained in a joint 
account venture and respondent claimed accord and satis- 
faction as a defense, but where cancelled checks of respond- 
ent to complainant contained no notation to indicate that 
acceptance would constitute satisfaction of the amount due 
complainant, and there was no accompanying memorandum 
or accounting containing such notations, held, respondent 
has failed to prove the elements of such defense 


Accord and satisfaction is an affirmative defense which must 
be specially pleaded. It must be shown that the check was 
offered as full settlement of the purchase price 


PAYMENT OF LESSER AMOUNT NOT CONSTITUTING 
Where respondent sent to complainant a check for an amount 
less than the agreed purchase price for a carload of 
potatoes with an account sales and memorandum showing 
deduction of brokerage fees, and complainant deposited the 
check as payment on account, held, such payment does not 
amount to an accord and satisfaction as there was no 


language on the check or voucher or accompanying letter 
indicating that the check was offered on condition that an 
acceptance must be in full satisfaction of the amount due 
GO EL TaN snes ecm ncsee cays cone ee : 


ADMISSIBILITY OF EXHIBITS 
OFFERED AS EVIDENCE 
An inspection certificate of the U. S. Department of Agricul- 
ture is a document issued by the Department, and the 
Judicial Officer may, therefore, take official notice of it. 


AGENT 
APPARENT AUTHORITY OF 
Apparent authority is that which, though not actually granted, 
the principal knowingly permits the agent to exercise, or 
which he holds the agent out as possessing 


AMENDMENT OF PRIOR ORDER 
Upon petition for reconsideration 


APPARENT AUTHORITY OF AGENT 
PRINCIPAL BOUND BY 
Where respondent’s buying broker has made a series of pur- 
chases of lettuce from complainant on the basis of “inspec- 
tion and acceptance f.o.b. Salinas, California”, without 
exception by respondent, held, respondent cannot later com- 
plain that his agent acted without authority... hss 
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ASSUMPTION OF RISK OF DAMAGE IN TRANSIT 


LACK OF EVIDENCE OF AGREEMENT FOR 
From the testimony of respondent, it is concluded that there 


was no agreement between the parties that complainant 
was to assume the risk or loss of damage in transit, and 
that the bananas were sold f.o.b. dock, New York City............. 


BREACH OF CONTRACT 
Defense of, barred under terms of f.o.b. acceptance final sale.............. 


FAILURE TO PROVE, BECAUSE OF ACCEPTANCE OF PRODUCE 
Where the evidence shows that in spite of the “bad order” 


receipt signed by respondent upon arrival of the cucumbers, 
respondent accepted and diverted the shipment via same 
truck, and failed to prove a breach of contract by com- 
plainant, held, that respondent is liable for the full pur- 
NS NTN NN apt ssc ceas nor eag ionciiinesencate 


BREACH OF WARRANTY 


ACCEPTANCE NO DEFENSE FOR 
The measure of damages for breach of warranty is the dif- 


ference between the value of the produce actually delivered, 
at the time of delivery, to the buyer, and the value the 
produce would have had at the time if it had met contract 
specifications. The acceptance of goods by buyer does not 
discharge seller from liability in damages for breach of 
warranty in contract of sale, provided notice is given the 
seller of the breach complained of within a reasonable time... 


EVIDENCE SHOWING, BY FAILURE TO MEET CONTRACT REQUIREMENTS 
Where complainant agreed to sell good bananas to respond- 


ent but delivered bananas of poor quality, and where re- 
spondent made a protest as to the quality of the bananas 
but accepted them and did not make payments, held, 
respondent is ordered to pay as reparation to complainant 
the agreed purchase price less the damages sustained by 
respondent as a result of breach of contract by complain- 
ant, and respondent’s damages were held to be the differ- 
ence between the value of the bananas had they conformed 
to contract specifications and the value of the bananas 
RN, REIN great gratcaceb sees iss ecssso lca cacitetinis bocce 


Failure of defense of suitable shipping CONnitiON...ccccccceesscsseneennee 


Liability of, for purchase made without authority of principal 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


BROKER—Continued 
PURCHASE THROUGH ERROR BY 
Where broker, through error, ordered a carload of potatoes 
from complainant for delivery to one of broker’s customers, 
and where the customer rejected the potatoes as not having 
been ordered but agreed to resell them to minimize dam- 
ages, and complainant agreed to release the shipment on 
those conditions, held, the broker is accountable to com- 
plainant as the purchaser of the shipment and should pay 
to complainant as reparation the difference between the 
net invoice price of the shipment and the net amount 
realized from resale, which was remitted to complainant... 


CALIFORNIA POTATOES 
CONTRACT CALLING FOR 
Contract calling for Oregon Russet potatoes, held, met con- 
tract requirements where the potatoes shipped were pro- 
duced in the State of California, less than one mile from 
the California-Oregon Sterte Livre nnn n..eceeccccccssccscessceeeessseeecensnnesesseeeatt 


CANCELLATION OF CONTRACT 
EVIDENCE FAILING TO SHOW 
The evidence of record fails to show a cancellation of the 
contract between the parties but rather shows that after 
respondent’s rejection of the car, the complainant had 
the car resold on the auction market for the sole purpose 
of fixing the amount of damages. 


CARRIER 
LACK OF LIABILITY OF, FOR DAMAGES SUSTAINED IN TRANSIT 
The evidence herein indicates that the top-ice was improperly 
applied to the load for which the carrier under no circum- 
stances should be held responsible..u....cccecsccvccscescenesneesemenneneenetnee 


CLADOSPORIUM ROT 
Marketability of Produce Containing Latent Defect of..................... 


COMPROMISE AGREEMENT 
BURDEN OF PROOF AS TO 
Where respondent alleges that he made immediate complaint 
as to the condition of the potatoes purchased from com- 
plainant and complainant authorized respondent to make 
the best possible adjustment, but where the evidence in- 
dicates that no complaint was ever made, or adjustment 
authorized, held, respondent has failed to sustain the 
burden upon him of proving the alleged compromise agree- 
NI ih RE Stele A seater dresses raocipsieic acca 


COMPROMISE OFFER 
Acceptance of, as constituting settlement of claim in full... 
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CONSUMMATION OF SALE 
“CLOSED” OR “ADVISE” BILLING AS NOT AFFECTING 


Where respondent contended that the sale was never con- 
summated because the complainant retained the right of 
possession of the carloads of tomatoes, held, that com- 
plainant’s “closed” or “advise” billing under which the 
shipments were consigned to himself is a standard form of 
billing where the seller desires to retain a security interest 
in the shipment pending payment of the draft or other 
performance by the buyer, and therefore, respondent’s 
mcm cate Si IN iin Secsscsat te cer sea tionnaire 


CONTRACT OF PURCHASE AND SALE 
APPLICABILITY OF LAW OF STATE TO 


Where the contract was entered into in the state of Nebraska 
and was to be performed in that state, it is governed by 
I a elas 


As DISTINGUISHED FROM CONSIGNMENT 


Where complainant shipped a truckload of spinach to respond- 
ent which respondent agreed to distribute and pay for at a 
fixed price but where respondent claimed that the produce 
was on consignment, held, it is concluded that this was a 
sale for the following reasons: 


(1) the existence of a fixed price is not consonant 
with a consignment transaction; 

(2) respondent received, without objection, an invoice 
which showed this to be an outright sale; and 


(3) respondent did not dispose of the produce at the 
best prices obtainable but placed it in cold storage. Re- 
spondent’s failure to pay the contract price for the ship- 
ment was in violation of Section 2 of the act, and repara- 
tion shall be awarded comp lainant....n.ceccccseccsecssmessesmscesiseeneeinsesne 


BREACH OF, Not SHOWN 


Where complainant ignored respondent’s direction to hire a 
certain trucker, held, that this was not made a condition 
of the contract and that the same equipment furnished by 
another trucker hired by complainant appears to have been 
entirely adequate for the job, and therefore, the complain- 
ant was not guilty of any breach of Comtract..cecccccencemeen 


FAILURE TO SHOW VIOLATION OF O.P.S. CEILING PRICE BY 


Where complainant claimed reparation against respondent for 
respondent’s failure to deliver the remaining three car- 
loads of potatoes due under the contract between the 
parties, and respondent denied liability on the grounds 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


CONSIGNMENT AGREEMENT 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


CONTRACT OF PURCHASE AND SALE—Continued 
FAILURE TO SHOW VIOLATION OF O.P.S. CEILING PRICE BY—Con- 
tinued 


that it was the buying broker for complainant in the pur- 
chase of five carloads of potatoes and, in the alternative, 
that if respondent was the seller, the contract was null and 
void because the agreed purchase price was in violation 
of the Office of Price Stabilization ceiling price, held, 
that the record shows respondent was the seller of the five 
cars of potatoes and that the average contract price of 
$3.48 plus per cwt involved herein, was within the applic- 
able June 1952 ceiling price established under the O.P.S. 
regulations and, therefore, complainant is entitled to an 
award of reparation in the amount of the damages sus- 
cenirncedd:. Nowy cocemaniy Lee assesses ee een 


INADMISSIBILITY OF PAROL OR EXTRINSIC EVIDENCE TO VARY 


Parol or extrinsic evidence is not admissible to vary or con- 


tradict the terms of a written contract, and conversations 
or agreement of parties prior to the execution of a written 
instrument are presumed to have been merged in the 
NUIT NN ais os ce sesisersiecmente en 


INTERPRETATION OF PROVISION OF 


Where complainant claimed reparation for the balance of the 


purchase price of potatoes sold by complainant to respond- 
ent, and the latter in its answer denied that the potatoes 
met the specifications of the contract of sale because the 
contract called for Oregon Russets but the potatoes shipped 
were produced in the State of California, held, that since 
Russet potatoes produced in the Stronghold—Tulelake Area 
of California, which is within the Klamath Basin, are 
customarily shipped and sold as Oregon Russet potatoes, 
the shipment met the requirements of the contract, and 
there was no misrepresentation in this respect, and there- 
fore, complainant is entitled to an award of reparation for 
the balance of the purchase price, and respondent’s counter- 


Page 


Clasinis licen Vics Ri nissan 128, 1156. 


ORAL TESTIMONY IN VARIANCE TO 


Where parties signed a written contract of purchase and 


sale of potatoes but respondent contends that the potatoes 
were to be limited to those grown in a specified acreage, 
held, respondent should have so provided in the contract 
and, not having done so, he is bound by the terms of the 
contract as written and cannot interpose provisions not 
apepnennt Cis tiinincinsicstiittmnniviiinclinsttniinitatiajeniigilgbaisiineen 


CONTRACT SPECIFICATIONS 
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CONTRACT SPECIFICATIONS—Continued Page 
MEETING OF 
While there is no evidence that any official inspection was 
made of the potatoes, held, that since the parties have 
referred to No. 1 or No. 2 potatoes, the designations with- 
out qualifying words will be deemed to mean U.S. No. 1 or 
a a cre ae ealactiiy 566 
CONTRACTS 
TERMS OF, ESTABLISHED BY EVIDENCE 
Where a night letter and invoice setting forth the terms of 
a contract are received by the purchaser from the seller, 
without protest, and evidence does not support the con- 
tention that there were additional terms to the contract, 
they are accepted as correctly stating the contract, between 
a 961 
COUNTERCLAIM 
NUMAN OE oa icnetca cab i anatc cee apchonceee Ss tearm 77, 89, 128, 161, 


175, 425, 602, 623, 737, 789, 924, 935, 938, 961, 993, 


1017, 1076, 


PRIVILEGE OF FILING 
Where respondent deducted from the purchase price of a car- 
load of lettuce an amount equal to an alleged loss sustained 
on a separate shipment of lettuce from the same complain- 
ant and filed a counterclaim in an action for reparation 
for the balance, held, respondent’s violation of the act by 
withholding an amount from the purchase price does not 
deprive it of the privilege of filing a counterclaim even 
though it arises upon a transaction extrinsic to the subject 
matter of the complaint, but such counterclaim must be 
filed within the nine month period prescribed by the act 
em espentinl: 40 JurinGiCuOn isc ee 


Reparation on, based on rejection Of POdUCe nn. eceecceccescetseeesessssneseneena 
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DAMAGES 


BASED ON DELAYED SHIPMENT 
In a case of delayed shipment, damages can best be met by 
awarding damages in an amount equal to the difference 
between the market value of the goods as of the date of 
actual delivery and the market value thereof on the date 
Gelivery should have been Made.i..ccccescccccecsossssseessetessssssseestenseseneeenee 


Based on difference between contract prices and the net proceeds 
Ce ee a ee cere ee ee a eee Re Fe REY Oe eee a Tere ‘4 


1180. 











; 
5 
; 
E 
; 
f 


13 A.D. AGRICULTURE DECISIONS 


JANUARY-DECEMBER 1954 


EFFECT OF FAILURE TO PROVE 
Since respondent has failed to submit any proof of the differ- 
ence in value between the apples delivered and those that 
should have been delivered, respondent may only recover 
pennies. iesmrnteiiannn: ll GE cea octneeccceucactegpelicnion 


FAILURE TO SUSTAIN BURDEN OF PROOF IN ESTABLISHING 
The burden of proof in establishing damages is upon respond- 
ent, and the value of the fruit upon arrival at destination 
is one of the necessary elements of such Proof.....-ccsccsecsseseee 


For BREACH OF WARRANTY 
The general measure of damages for breach of warranty is the 
difference between the value of the goods at the time of 
delivery to the buyer and the value they would have had 
if they had been of the quality warranted, and since on 
the shipment of the crates the total damages for breach of 
warranty amounted to $1203.50, which exceeds the $969.66 
sought by complainant in this case, it is clear that re- 
spondent owes complainant nothing further on the contract 
Bee 211. Se ee Ee Se Se aes 


LIABILITY FOR, SUSTAINED IN TRANSIT 
The authorities seem to hold that even in an f.o.b. sale the 
purchaser is not liable for damages sustained in transit 
as a result of the fault of the Se] er. ceesecsscsemssemesessseenaeemmeenssee 


LIABILITY OF PARTNERS FOR, IN JOINT ACCOUNT AGREEMENT 
It is the duty of the complainant to prove his damages with 
convincing evidence, and the amount cannot be determined 
on the basis of mere conjecture. In the absence of such 
evidence of additional damages, it is concluded that part- 
ners in a joint venture should share losses equally, and, 
therefore, the respondent is liable to the complainant for 
half the total loss. As the respondent failed to adduce any 
evidence in support of its counterclaim, such counterclaim 
i a a a ries 


MEASURE OF, BASED ON 


1321 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
DAMAGES—Continued 


Page 


154 


400 


167 


TEREEENGTD CL CCUM N NO Gs rsctceensimeensicerrpscees 238, 607, 765, 789. 


MEASURE OF, BASED ON BREACH OF CONTRACT 
The general measure of damages for breach of contract as to 
size is the difference between the value of the produce at 
the time of delivery to the buyer and its value if it had 
Dein: cee Cine Rm i icecakeentnn ancien 


The measure of damages for breach of contract because of 
failure to deliver produce is the difference between the 
contract price of the produce and its replacement price.......... 


154 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DAMAGES—Continued Page 


MEASURE OF, BASED ON REJECTION OF PRODUCE 
The measure of damages for an unlawful rejection of the 
produce is the contract price less any amount recovered in 
Hist NT 0h Ei UN i a cde 261 


MEASURE OF, FOR BREACH OF WARRANTY OF SUITABLE SHIPPING 
CONDITION 
The measure of damages for breach of the sellers warranty 
of suitable shipping conditions is the difference between the 
value of the produce delivered to respondent and the value 
it would have had if it had been as warranted... .c.ccccssccccsecencee 119 


Moasure of, for: Lailvire to: Geli ven ances cnn smenestenestpsentpemnenssei 844, 862. 


Where respondent failed to deliver the remaining carloads of 
potatoes, held, that respondent is liable for the damages 
sustained thereby by complainant in the amount of the 
TONE a a ee 124 


PURPOSES OF 
The purpose of determining damages is to place the injured 
party in as near a position as possible to that which he 


would have occupied if no breach had Occurred. ....ccccccee 1104 
BAM Ri MRE ANNI a ic ac cease sce recep ei 901 
Beterrion OL CAmmnIeGtty 52 ee ed 283, 371, 

723, 729, 735, 900. 
Sustained by agent acting for undisclosed principal... ccc 126 


DECAY 


EVIDENCE SHOWING DEVELOPMENT OF, DURING TRANSIT 

Where the evidence shows that the apples were not refriger- 
ated in transit, and the U.S. standards for apples provide 
for the U.S. No. 1 Grade, a maximum tolerance of 1% for 
decay, it is possible that most if not all of the decay dis- 
closed by the inspection three days after the purchase and 
shipment that the Jonathan apples then had 3% decay de- 
veloped during the transit movement, and for this reason, 
it is concluded that the Jonathan apples were U.S. No. 1 
Ns fo sce es oe tle re I le 154 


PERCENTAGE OF, SHOWING BREACH OF CONTRACT 

Where the inspection certificate discloses that a few baskets 
were 2% inch minimum in size and so marked, instead of 
2% inch minimum as represented, and that the baskets 
marked 2% inch minimum were 6% undersize for the entire 
lot and as much as 15% undersize in an individual basket, 
it is concluded that complainant breached the contract with 
respect to the size of the baskets of Starking Delicious 
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DECA Y—Continued Page 
PERCENTAGE OF, SHOWING BREACH OF CONTRACT—Continued 
apples, since the maximum tolerance for undersize apples 
provided for by the U.S. standards for apples is 5% for 
the entire lot and not more than 10% in any individual 


WGI 1 MIN, PO sic. Soo ets ese ica er ee 
Permissable percentage of tolerance fOr... ccecccsccsscseccencscsnecemeemeneeenneneeee 48 
Since after bruising, it cannot be said that the peaches were 
abnormally deteriorated, and therefore, it is concluded that 
respondents have failed to prove that complainant breached 
the contract, and respondents’ rejection of the shipment was 
WE GRRCIET: SUICRRCNNG ON iss css Sesser ncnenncenns 77 
DEFAULT 
Admission of material facts alleged in the camplaint by........................ 37, 


39, 41, 43, 55, 60, 75, 83, 132, 135, 142, 153, 173, 193, 
195, 249, 251, 254, 257, 259, 271, 273, 281, 290, 295, 
298, 300, 302, 371, 375, 377, 379, 384, 386, 389, 393, 
441, 513, 519, 528, 536, 538, 540, 552, 554, 557, 559, 
561, 563, 570, 572, 574, 610, 614, 616, 640, 642, 656, 
665, 672, 674, 676, 678, 680, 704, 709, 712, 717, 719, 
721, 723, 726, 729, 732, 735, 740, 742, 744, 746, 748, 
764, 800, 802, 805, 807, 809, 811, 813, 815, 827, 829, 
860, 895, 897, 932, 949, 951, 998, 1000, 1002, 1016, 1027, 
1029, 1032, 1041, 1072, 1074, 1084, 1086, 1091, 1095, 
1097, 1099, 1154, 1160, 1162, 1165, 1173, 1176, 1178, 

1191, 1193. 


Wiadvou of oral Deemer iiia aise sistas esc Beaten tps 37, 
39, 41, 55, 60, 75, 182, 134, 142, 153, 173, 193, 249, 


251, 254, 257, 259, 271, 273, 281, 290, 295, 377, 379, 
384, 386, 389, 441, 513, 519, 528, 536, 538, 540, 554, 
557, 561, 563, 570, 573, 610, 614, 616, 642, 665, 672, 
674, 676, 678, 680, 704, 712, 717, 719, 723, 732, 735, 
742, 748, 800, 807, 811, 815, 827, 829, 860, 895, 897, 
951, 1002, 1041, 1084, 1086, 1095, 1165, 1176, 1191. 


DEFENSE 
RIGHT AGAINST THIRD PARTY 
Respondent’s right of action against a third party is no 
defense against complainant, there being no privity be- 


tween complainant and the third party... cccccccccscsscesmssneeneemeee 1101 

Failure of, of warranty of suitable shipping condition because of 
abnormal Graneportetion SOF ViCe Kini imines LOE 
935 


Wraitewt@ eae oo ee Bs ee ere 


Financial inability to pay as not constituting legal defense to 
Claim fOr TEPATALION.....cccncccssrceenceernennn Say O91, 528, 563, 616, 1178. 
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DELAY Page : I 
Effect of, of car of produce without re-iCing.....cceccccscescccsnemene 81, 789, 
DEPARTMENT PUBLICATION 
Official notice of, relating to CladOSPOYiVM YOt..cccccsccsosssneseessceesseneeneene 175 
DEPOSIT 


FAILURE TO MAKE, ON PURCHASE OF COMMODITY 
Where there was a dispute as to the time when a deposit on 
purchases of potatoes was to be made, it was held, that 
time is not of the essence of a contract unless expressly 
made so, or apparent under the circumstances and that 
merely describing a particular date for the payment of 
money does not make time of the CSSCmCe... nn eccccescssnceensesnnesseee 862 


DEPOSITION 
AUTHORITY OF NOTARY PUBLIC TO TAKE 

Where respondent objected to a deposition admitted on com- 
plainant’s behalf because it did not have a county clerk’s 
certification that the notary was authorized under the 
Florida law to take depositions, held, the authority of a 
notary to take depositions is to be determined by Federal 
legislation rather than state statutes, and the notary’s 
authority, in the first instance, may be shown with no 
further proof than by a signature and seal that purport 

De alla cconc an erica 629 


EXCLUSION OF, AS EVIDENCE 

Where complainant’s attorney objected to the admission in 
evidence of a deposition on the ground that the questions 
were either leading or called for hearsay testimony or con- 
clusions of the witness, and also because the witness had 
refused to answer all of the questions propounded to him 
on cross-examination, held, that the presiding officer 
properly excluded the deposition because of the objections 
ae ee See aes cia etaaytbotiacsbssceioneh 283 


DESCRIPTIVE WORDS OF CONTRACT 
INTERPRETATION OF, BY USAGE AT SHIPPING POINT 
Where there is a question as to the meaning of descriptive 
words used in an f.o.b. contract of sale, the interpretation 
should be governed by the general understanding of the 
term at shipping point and not where the purchaser is in 
NNR cc Or ee cee i ieee nicl 89 


DETERIORATION OF COMMODITY 
AFTER DELIVERY 
Where respondent received ripe tomatoes but held them for 
ten days before commencing to sell them, held, respondent 
cannot recover for deterioration that may have occurred 
in the normal course of events during that time............................ 1005 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DISMISSAL 
ACCEPTANCE OF COMPROMISE OFFER 


Where complainant alleged that it purchased a carload of 


lettuce from respondent and claimed reparation for the 
difference between the amount the shipment would have 
netted had it arrived in proper condition, and the actual net 
plus the allowance made by respondent, held, that com- 
plaint should be dismissed because complainant accepted 
respondent’s Offer im COMPTOMISC anne necccecescccnsecceenceenceenecsnersnseenscnnen 


ACCORD AND SATISFACTION 


Where complainant claimed reparation for the balance of the 


purchase price of cantaloupes sold and shipped to respond- 
ent, and the latter, among other defenses, pleaded accord 
and satisfaction, held, that complainant’s claim under the 
contract of purchase and sale has been extinguished and 
discharged by complainant’s acceptance of the two checks 
tendered in full payment of the disputed claim, and there- 
fore, the complaint herein should be discharged... 


Bid sremarmmmth: E Cm i iii ate ne ces a 


Decetiihe: OF ar eine as hh = 


FAILURE TO ESTABLISH BREACH OF WARRANTY 


Where complainant purchased a carload of potatoes on an 


f.o.b. basis, destination Kansas City, Missouri, but no 
evidence was introduced as to the condition of the potatoes 
on arrival, held, in the absence of any evidence to estab- 
lish a breach of warranty that the potatoes were in a suit- 
able shipping condition as required in an f.o.b. sale, the 
Complaint is. Gime snc cci tis eon ee 


FAILURE TO ESTABLISH DAMAGES 


Where respondent has not asked for affirmative damages and 


its damages exceed the amount which complainant is seek- 
ing to recover from respondent for failure to pay the pur- 
chase price of lettuce, it is concluded that the respondent 
owes complainant nothing, and the complaint should be 
IN thc ico dette ch ean ake ad linia aie keting 


FAILURE TO ESTABLISH DAMAGES FOR BREACH OF WARRANTY 


Where complainant claimed reparation in the amount repre- 


senting the balance of the agreed purchase price allegedly 
due from respondent on a truckload of tomatoes, and 
respondent in its answer alleged that complainant had not 
shipped the kind, quality, and grade of tomatoes called 
for in the contract of sale; that complainant had accepted 
and cashed respondent’s check as full payment for the pro- 
duce, and that upon refusal to accept the truckload of 
tomatoes upon arrival at destination the parties entered 
into a new contract whereby respondent agreed to sell the 


Page 


395 


542 
767 


197 


699 


119 
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DISMISSAL—Continued 
FAILURE TO ESTABLISH DAMAGES FOR BREACH OF WARRANTY—Con- 
tinued 
tomatoes for the account of complainant for a certain 
amount which respondent had already remitted to com- 
plainant, Held: 


(1) the tomatoes shipped by complainant did not meet 
the specifications of the contract; 


(2) respondent failed to establish its affirmative de- 
fense of accord and satisfaction and novation; 


(3) respondent is entitled to set-off against the con- 
tract price its damages for breach of warranty; and 


(4) since the total damages for breach of warranty 
exceeds the amount sought by complainant, respondent 
owes nothing to complainant, and the complaint should 
I ON tins tact pow cestcnin ts ceslestentsinis 


FAILURE TO ESTABLISH TERMS OF CONTRACT 
Where complainant claimed reparation in a certain amount 
in connection with the delivery to respondent of a number 
of bags of cabbage at an agreed price, and respondent 
in its answer denied liability on the grounds that upon 
arrival the shipment was rejected because it showed 75 
percent decay and small sizes, held, that since the burden 
of proof is upon complainant to establish the terms and 
conditions of the contract relied upon, compliance there- 
with by complainant, its breach thereof by respondent, 
and the damages sustained, but complainant failed to do 
so, the complaint should be dismissed.........ccccceccceccneseneeeseeeee 


FAILURE TO PROVE BREACH OF CONTRACT 
Where complainant claimed an award of reparation repre- 
senting the damages sustained by it as a result of the 
alleged failure of respondent to deliver frozen grape pulp 
in accordance with the contract of sale entered into be- 
tween the parties, and respondent in its answer alleged 
that the fruit delivered failed to meet contract specifications, 
and in its counterclaim respondent further alleged that com- 
plainant repudiated the contract and declined to accept 
delivery of the balance of the fruit, that respondent thereby 
sustained damages, held, that there was no variance be- 
tween the commodity ordered and the commodity received 
and respondent has failed to prove the alleged damages 
sustained by it, therefore, the complaint and the counter- 
MATa ON UN ics sciccsatcnsa niece cecil cteiennnvrinciveoic 


FAILURE TO SHOW BREACH OF CONTRACT 
Where complainant alleged that it contracted to purchase four 
carloads of potatoes from respondent; that under the 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DISMISSAL—Continued 
FAILURE TO SHOW BREACH OF CONTRACT—Continued 


written contract it was agreed that the shipper was to 
supply at his option either California U.S. No. 1 or better, 
or California No. 2, 1% inches and larger potatoes at the 
maximum permissible ceiling price on date of shipment; 
that it was the intention and purpose of the agreement 
to establish a price of $3.61 for California U.S. No. 1, 
size A potatoes in the event of the removal of the ceiling 
prices at time of delivery, and that if no No. 2 potatoes 
were delivered after the removal of ceilings, the price was 
to be $2.61 per hundred-weight; that respondent delivered 
four carloads of California No. 2 potatoes after removal 
of ceiling prices and invoiced them at $3.65, $3.61, $3.25, 
and $3.60 per hundredweight, respectively, which carloads 
were accepted and paid for by complainant at the invoiced 
prices under protest and without prejudice to complainant’s 
right to recover damages for respondent’s breach of con- 
tract by failing to deliver the potatoes at the prices con- 
templated in the written contract, as a result of which 
breach complainant seeks an award of reparation, Held: 


(1) the language used in the contract being clear and 
unequivocal, the parties are bound thereby; and 


(2) there being no breach of contract and no violation 
of Section 2 of the Act, the complaint should be dismissed... 


FAILURE TO SUSTAIN ALLEGATIONS OF COMPLAINT 


Where complainant alleged that he sold and delivered 350 


bags of potatoes to respondent but respondent rejected 
them without reasonable cause, and where respondent 
alleges that complainant breached the contract by deliver- 
ing an excessive quantity of potatoes and by counterclaim 
seeks an award for lost profits, but where neither complain- 
ant nor respondent submitted sufficient evidence to sup- 
port his allegations, held, as burden of proof has not 
been sustained by the parties making the allegations, 
both the complaint and counterclaim are dismissed..................... 


Where complainant sought an award of reparation in the 


amount which is alleged to be the balance of the purchase 
price of a carload of potatoes sold to respondents and 
alleges that respondents grossly misrepresented the condi- 
tion of the potatoes on arrival and thus induced complain- 
ant to allow them to handle the potatoes on consignment, 
held, complainant had the burden of proving that respond- 
ents made false or misleading statements for a fraudulent 
purpose, and as complainant failed to sustain this burden, 
the complaint should be dismissed... ..ccccceecosessmsessnesecssenseemeee 
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DISMISSAL—Continued 
FAILURE TO SUSTAIN ALLEGATIONS OF COMPLAINT—Continued 


Where complainant sought to recover damages allegedly sus- 


tained as a result of respondent’s failure to deliver six cars 
of Maine potatoes sold by respondent to complainant, but 
where respondent submitted documentary evidence as ex- 
hibits indicating that respondent shipped to complainant 
six carloads of potatoes, held, while it is not conclusive 
that these shipments were made pursuant to the agree- 
ments in question, the complainant has the burden of proof 
of establishing its case, and in the absence of such proof 
the complaint should be dismissed. n..sccccnsmeceneeeeesrneeeeemeeee 


Where complainant sought damages as a result of the alleged 


unlawful rejection of cull potatoes by respondent, and 
where it appears that complainant did not submit evidence 
to show compliance on the part of complainant with the 
terms of the contract of sale, held, respondent’s rejection 
of the potatoes was not without reasonable cause as com- 
plainant has not sustained its burden of proof establishing 
the terms and conditions of the contract relied upon, com- 
pliance therewith by complainant, breach thereof by re- 
spondent, and damages suffered, and, accordingly, the 
Conrplaitil in (ciamnened eS ee nes 


Where complainant alleged that respondent was indebted to 


complainant for an advance in connection with five truck- 
loads of watermelons shipped from respondent to complain- 
ant on consignment, but where complainant failed to appear 
or submit evidence at the hearing, held, the burden of 
proof is upon the complainant to establish the terms and 
conditions of the contract or contracts relied upon, com- 
pliance therewith by complainant, breach thereof by re- 
spondent, and the damages sustained, and as complainant 
has failed to sustain that burden, the complaint is dismissed 


FAILURE TO SUSTAIN BURDEN OF PROOF OF BREACH OF CONTRACT 


Where complainant claimed reparation for damages allegedly 


sustained as a result of respondent’s failure to deliver a 
lot of carrots in accordance with the terms of the contract 
between the parties, and respondent denied that it failed 
to deliver carrots according to contract specifications, held, 
that since complainant has failed to sustain the burden 
of proving that respondent breached the contract by 
failing to deliver U.S. No. 1 carrots, the complaint should 
IIR hc nel et ty a So. 


FAILURE TO SUSTAIN BURDEN OF PROOF 
Bim Cer mm Gime OL COMI AINE insincere 795, 817. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


DISMISSAL—Continued 
Rejection of Commodity with reasonable Cause... n.cccccccsscsnsesnseneneeeens 


706, 970, 


REJECTION WITHOUT REASONABLE CAUSE 


Where complainant claimed reparation for damages resulting 


from respondent’s breach of contract, and respondent 
denied liability and counterclaimed for damages sustained 
by him as a result of complainant’s refusal to accept the 
carload of cabbage of the kind, quality and grade specified 
in the contract of purchase and sale, Held: 


(1) the evidence shows that complainant agreed to buy 
the cabbage contained in car FGEX 38579, f.o.b. Gibson, 
Tennessee, at an agreed price delivered at Chicago, with 
the full knowledge that the cabbage was loaded on June 6, 
about four days prior to the purchase and sale, and the 
understanding that respondent was assuming no risk in 
connection with the condition of the cabbage upon arrival 
at destination; 


(2) complainant’s refusal to accept the carload of 
cabbage was without reasonable cause and in violation of 
Section 2 of the Act; 


(3) the complaint against respondent should be dis- 
missed; and 


(4) complainant should pay to respondent, on his 
counterclaim as reparation, the difference between the con- 
tract price of the cabbage and the net amount realized by 
respondent upon a resale thereof, following complainant’s 
MORAG OUR «NON cc cso cece cae acer amienenceelaceantoes 


Seothlomient, etareens: ei ici ics Bc cies Neer amma 
324, 444, 445, 581, 582, 682, 683, 767, 768, 872, 976, 


Page 
167, 
1010. 


101, 


977, 1049, 1050, 1114, 1115, 1198. 
Raat ihc, ies Sie ee 445, 682. 
WRU WG GE, CTT ANNI neice esremeet creo 

EVIDENCE 

Abnormal] deterioration Of COMMOAIEY....ceecccecccccssucsessseesmseimemmeesmmecnnae 167 
Acceptance Of Compromise: CLC ei ances, OOO 
Admniagibility. of ecxTsibiite: Ofer 5 isi nssscscnsniectiesssincscccmsvrtcrcecnrsampsrsonranronsty, LOND 
Adelante OF  pleadiingw a6. 137 
Admission of owing undisputed amount. ncececccnescsnennencemennennsmenee 57 
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EVIDENCE—Continued 
Agent exercised authority extended to him by his principal 


WS TRRNINY FRACTION CY OE SRSSIN So ssc cscs cep cena Son te ocean sesamin 
Broker acting as agent of both parties 


BURDEN OF PROOF AS TO ALLEGATIONS OF COMPLAINT 
Where complainant alleges that he sold a truckload of 
spinach to respondent but failed to support the allegation 
at the hearing, it is concluded that there was no contract of 
sale and purchase 


BURDEN OF PRooF AS TO ESTABLISHMENT OF DEFENSES 
Where complainant sold potatoes and onions to respondent and 
delivered the produce in accordance with the terms of the 
contract and the produce was accepted without objection, 
but where respondent’s defense for nonpayment is that 
complainant improperly prepared the bill of lading which 
caused delay in delivery to respondent’s consignee and 
damages to respondent in excess of the purchase price, 
held, any right which respondent might have against com- 
plainant by virtue of the allegedly improper preparation 
of the bill of lading would be in the nature of a counter- 
claim for damages as to which respondent would have the 
burden of proof, and as respondent has introduced no 
evidence. in support of its allegation that it sustained 
damages or that they were caused by the preparation of 
the bill of lading, the defense fails, and consequently 
respondent’s failure to pay the agreed purchase price is 
in violation of Section 2 of the Act for which reparation 
Should be awarded to complaimant.. ne cccccssscssscesessnesnsemmseneee 


BURDEN OF PROOF OF EXISTENCE OF WARRANTY 

The burden of proof as to the existence of an express war- 
ranty is upon the party relying on a breach of warranty 
to show the warranty and the breach thereof, and any 
implied warranty that the bananas would ripen properly 
is based upon the bananas receiving normal transportation 
service, but respondent in this case failed to sustain the 
burden of proving the existence of the express warranty 
claimed or any breach of implied warranty on the part of 
complainant, since the bananas did not receive normal 
transportation service 


Compliance with contract specifications... ceccccescccsscteceeeetnnerstnssnennnnnee ; 


COMPLIANCE WITH TERMS OF CONTRACT 
Where the oral contract called for “a load of cucumbers, the 
same as or better, as was purchased the previous day, and 
at the same price or cheaper”, held, that the evidence 
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EVIDENCE—Continued Page 
COMPLIANCE WITH TERMS OF CONTRACT—Continued 
shows that the contract was for “Farmers Pack” cucumbers 
similar to those bought the previous day by complainant 
for respondent and that complainant complied with the 
terms of the contract since the cucumbers were not repre- 
sented to be U.S. No. 1 and U.S. No. 2 =e as contended 
by respondent...... a ea ee en 


Development of decay during transit 
Failure to establish agency 


Failure to establish claims for deficits. 


FAILURE TO MEET CONTRACT REQUIREMENTS 
From the evidence of record, it is concluded that the pink 
grapefruit failed to meet contract requirements 


FAILURE TO PROVE 
Allegations of complaint 


meme OF Come eS ee 
~ 167, "432, 848, 


BREACH OF WARRANTY 

Where complainant claimed reparation from respondent 
for the purchase price of a number of boxes of bananas 
which were delivered to respondent’s truck from a re- 
frigerated railroad car at complainant’s place of bus- 
iness in New Orleans, Louisiana, for which produce 
payment was made with a check which was dishonored 
because respondent had stopped payment thereon, and 
respondent disputed the amount of the purchase price 
and alleged that the bananas at the time of delivery 
were green, and demanded damages resulting from 
complainant’s breach of warranty, Held: 

(1) there is no evidence that the bananas contained 
any inherent defect or that there was anything wrong 
with them except that at the time of purchase they 
were too green for retail sale; 

(2) the evidence is insufficient to sustain the burden 
of proof upon respondent to show that complainant ex- 
pressly guaranteed the bananas would be yellow by the 
time they reached Cape Girardeau, Missouri; 

(3) the evidence shows that the transportation serv- 
ice accorded to the bananas was not normal and proper; 
and 

(4) since the evidence indicates that the bananas did 
not receive proper care and may have been chilled 
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sometime between loading at New Orleans and arrival 
at Jackson, Mississippi, which would account for their 
failure to ripen properly, complainant is entitled to an 
award of reparation in the amount of the purchase 
price, and respondent’s claim for damages is without 
IG schists ccc eS ccelatce eaetis oben 


Where complainant claimed reparation for the balance 
of the purchase price of a car of green peas sold to 
respondent, and the latter in its answer denied liability, 
and as a separate defense and by way of counterclaim 
alleged that it sustained damages as a result of com- 
plainant’s false and fraudulent representations as to 
the quality and condition of the produce and complain- 
ant denied generally all material allegations, held, that 
since respondent has failed to establish by the prepon- 
derance of the evidence the defense that the peas failed 
to meet the warranty of the contract, complainant is 
entitled to an award of reparation for the balance of 
the purchase price, and that the counterclaim of re- 
spondent being without merit, it should be dismissed...... 


Where complainant sold Stockton onions to respondent 
but delivered another type onion to respondent, and 
respondent failed to pay the purchase price claiming 
damages for breach of warranty, but where respond- 
ent’s evidence was insufficient to show damages, and 
available Departmental market news reports indicate 
onions delivered to be of the same value as those speci- 
fied, held, respondent has failed to sustain its burden 
of proof, and as a result its counterclaim is dismissed, 
and respondent is liable to complainant for the pur- 
chase price, and reparation therefore is awarded to 
PON EI scars ges cekccncs ese pedesea cerns 


BROKER FAILED TO PERFORM DUTIES 


Where complainant sought to recover a brokerage fee 
from respondent on a sale of a carload of cabbage and 
respondent contended that their relationship was that 
of buyer and seller and denied liability as the cabbage 
was of poor quality, and it appears from the evidence 
that complainant was acting as a broker only, held, 
a broker is not an insurer of an undertaking, and 
respondent must show that the broker failed to properly 
carry out its duties as a broker, and in the absence of 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


EVIDENCE—Continued Page 
FAILURE TO PRovE—Continued 


BROKER FAILED TO PERFORM DUTIES—Continued 
such proof respondent’s failure to pay the brokerage 
fee is a violation of Section 2 of the Act for which 


reparation should be awarded to complainant....................... 854 
Cancollation of contract. cee 283 
DSR sce Sareea ste eee ee eee 89, 154 
Fraud or misrepresentation in “f.o.b, acceptance final sale”... 187 
Guarantee delivery on certain Gate. eecsseccccssscessssssmuscecenneeesseensssenee 137 
Tehiorent: Getet6 osc ce ee 144 
Items of produce did not meet contract specifications... 85 


LACK OF SUITABLE SHIPPING CONDITION 
Where complainant sought to recover from seller or 
broker, in the alternative, damages allegedly sustained 
in connection with his f.o.b. purchase of a carload of 
cabbage, held, since this was an f.o.b. sale, the cabbage 
was required to be placed on board the car in suitable 
shipping condition, which means that under normal 
transportation conditions there will be no abnormal 
deterioration at destination, but the transportation 
services in this case were not normal, the abnormal 
percentage of decay does not necessarily indicate that 
the cabbage was not in suitable shipping condition. It 
was further held that due to the decline in the market 
price of cabbage at that time, it is questionable whether 
the deteriorated condition of the cabbage was the real 
cause of the alleged loss, and since complainant has 
failed to prove the loss was due to breach of contract, 
his failure to pay the purchase price was in violation of 
Section 2 of the Act, and the seller-respondent should 


be awarded reparation for the amount due... 848 
Normal: transportation OC 2 WiC cscs ctrl terse cnet 144 
Overcharge on one item Of PLrOdUce...ccceccccccccsssssssssseseesssnsessssuevesessuneessseueeee 85 


REPRESENTATIONS AS TO QUALITY OF PRODUCE 
Where respondent contended that complainant agreed to 
sell a carload of U.S. No. 1 fancy quality lettuce and 
that such a representation was false and fraudulent 
but failed to introduce any evidence to support its con- 
tention, held, this was merely a sale of a carload of 
Old Mission Brand lettuce with no grade specified............. 315 
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EVIDENCE—Continued 
FAILURE TO PRovE—Continued 


Suitable shipping condition Of POGUE... cececessensscsessneneesteseennennsee 


Page 


URI ES ON co a a Be 26, 623. 


Variance between the commodity ordered and the commodity 
NN access ene saaneaseeeasses sc Sesecacosts ccna casei tactic 


FAILURE TO SHOW 


Abnormal] deterioration of COMMOItY.......ccsccecccsseccssssemeeseeensenmsseenneenee 


Lack of abnormal transportation service and conditions.............. 
Lack of apparent authority of gem tannin csccceseeseeeeeeemesee 
Lack of suitable shipping COndition......2...:cc:mocccomccnnnnnennnnemnnnnnennse 


Misrepremertaticnrn OF ro tae cscs: ctenscastensesomecttdemnineee 


FAILURE TO SUSTAIN BURDEN OF PROOF 
CPA IRR ES ea AHA SIR ATA heck cacncecestaos 


As TO ALLEGATIONS OF COMPLAINT 
Where complainant sought reparation for a truckload of 
potatoes alleged to have been sold and delivered to re- 
spondent, but where respondent denied that it received 
the potatoes, and complainant failed to prove the alle- 
gations, held, the burden of proof is on complainant to 
establish the facts alleged by a preponderance of the 
evidence, and as complainant has failed to sustain this 
burden, the complaint should be dismissed... cn 


As TO TERMS AND CONDITIONS OF CONTRACT 
Where complainant contracted to sell to respondent one 
carload of horseradish, and where respondent received 
a letter and an invoice from complainant correctly set- 
ting forth the amount and grades of horseradish being 
shipped to respondent, and respondent later accepted 
the commodity upon arrival, without complaint, Held: 


(1) the terms of the oral contract were as set forth 
in the letter and invoice; 


(2) since no evidence was offered by respondent in 
support of his testimony, he failed to sustain his burden 
of proof to establish that the terms were different as 
alleged in his answer; and 


(3) the failure of respondent to pay complainant the 
agreed purchase price for the carload of horseradish is 
in violation of section 2 of the act, for which reparation 
should be awarded to complaimant..o.......c-ccccccscsssseeenesenesantee 
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EVIDENCE—Continued 


FAILURE TO SUSTAIN BURDEN OF Proor—Continued 


Or DEFENSE 


Where respondent submitted no evidence in support of its 
claim that complainant gave its consent that the pota- 
toes should be sold for the account of complainant, it 
is concluded that respondent has failed to sustain the 
burden of proof of the allegation in the answev................... 


Or FRAUD 


Where complainant charged respondent with having 
failed to make reimbursement for its share of losses 
sustained on watermelons handled by the parties on a 
joint account basis, but respondent claimed that com- 
plainant misrepresented the watermelons to be U.S. No. 
1 grade and denied liability because of fraud, held, the 
circumstances indicate that the complainant did not 
represent the cars to contain U.S. No. 1 watermelons, 
and respondent failed to sustain its burden of defense. 
No evidence was submitted to show a fraudulent pur- 
pose whereas clear and unmistakable evidence is re- 
quired to sustain an allegation Of Lud... .cceccccsssseessseeene 


Or TRADING CUSTOM 
Where complainant sold and tendered for delivery to 


respondent 168 barrels of brine cherries, and the broker 
negotiating the sale sent its sales memorandum to each 
party, but where respondent contended that the seller 
was required by a trade custom in the brine cherry 
industry to issue a written contract for the buyer’s 
signature and that in the absence of such written con- 
tract there was no agreement, held, that for a usage or 
custom of trade to be legally binding, it must be gen- 
eral and uniform, imperative in nature and not depend- 
ent upon an exercise of discretion, and as the evidence 
at the hearing failed to support respondent’s contention, 
it is concluded that written contracts are not a trade 
custom in the brine cherry industry. It was further 
held that even where a custom or usage exists it cannot 
contradict plain unambiguous terms of a contract 
RU ih a ee ees 


Of damages resulting from breach Of COMtTACE...0 cc eccccsscesnesineeeceeneenneeee 


Fruit met contract requirement s...u...ccccccseccsssscsssnsssssssssnssssnsessnesssensseen pase 


IMPOSSIBILITY OF RESOLVING CONTROVERSY ON BASIS OF 


On the basis of the evidence submitted herein, it is impossible 
to resolve the conflicting contentions of the parties, since 
it is apparent that two entirely different versions exist as 
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EVIDENCE—Continued Page 
IMPOSSIBILITY OF RESOLVING CONTROVERSY ON BASIS oF—Continued 
to the type, grade or quality of cabbage that was involved 


Pr aR mR a Sa 26 


Inadmissibility of parol or extrinsic evidence to vary written con- 


MPU UE ROTA C ANN ances taeestorectsttn arene lciathn cen 417 


Inconclusiveness of Federal Inspection Certificate to show abnor- 


mini deterioration Of produce. es CED 


Lack of, of agreement for assumption of risk or damage in 


RN ne nd See ed ee re ee | 


MEETING CONDITION OF WARRANTY 
Where the Federal inspection made on June 12, 1951, showed 
that the peas failed to grade U.S. No. 1 at Chicago because 
of grade defects totalling 14 %, the peas were found to be 
80% U.S. No. 1 quality, generally fresh stock, good to 
fairly good green color with no decay, and the inspection 
made on June 14 was substantially the same, held, that the 
peas met the conditions of the warranty, which was only 
that the peas would be fresh, green, of good quality and 
condition, and out of fresh patch, and since no representa- 
tions were made by complainant that the peas would meet 
any particular grade, therefore, this is not a factor to be 
considered in determining whether the peas met the war- 


INE IE IN eee pee recs senor oeee Roe cacao, “aD 


NORMAL TRANSPORTATION SERVICE 


NURS RAMI ee TIE BE SN ED a 144 


Ma I a a Niall seca 577 


Or TERMS OF CONTRACT 

Where one of respondents maintained that the peaches were 
not in suitable shipping condition and that this is proved 
by the fact that with normal transportation the peaches 
were soft and damaged by bruising, because they were soft 
in less than three days after shipping, held, that the con- 
tract, as agreed by the parties, specified that complainant 
was to deliver f.o.b. Benton Harbor, Michigan, one truckload 
of U.S. No. 1 peaches, 2 inches and up, the evidence shows 
that the peaches were federally inspected at shipping point 
and certified to be mature and U.S. No. 1, 2 inches and up, 
and the contract did not specify that the peaches should 
be of that grade upon arrival at destination... cece 77 


Parties entered into & NEW ALTEEMENL........cecsccoceessssensescesseemssssseeessensussssee 406, 619, 
648, 1044, 1156. 
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EVIDENCE—Continued Page 


PRODUCE FAILED TO MEET CONTRACT SPECIFICATIONS 
On the basis of the testimony as to oral negotiations between 
the parties it is concluded that the contract was for toma- 
toes of U.S. No. 1 grade, and that the tomatoes shipped 
by complainant did not meet the specifications of the 


CONUAEE <n ee eee 29 
Where the federal inspection made of the tomatoes upon 
arrival at destination showed that the tomatoes failed to 
grade U.S. No. 1 on account of defects in excess of toler- 
ance, which averaged 22%, most of which was puffy stock, 
remainder scars and misshapen, it is concluded from the 
nature and extent of the defects set forth in the inspection 
report that the tomatoes did not grade U.S. No. 1 when 
SU TRNININN ceo ana as bsSissesee cetera ee 29 
Transaction was a sale by description... 154 
Weight of, given to federal unrestricted inspection ..u.ccccseccesocsmeeseneee 276 
EXPENSES 
OF HEARING 
Where complainant sought additional damages to cover its 
expenses for witnesses, attorney and travel necessitated 
by the hearing, it is held, such expenses are not allowable 
RNC Tie a es Ss ccrsssccres ccc caepeoek raceme ae 974 
FEDERAL INSPECTION 
Abnormal deterioration of produce SHOWN DY........cccccvcccocssseensensenuetneue 119 


FEDERAL INSPECTION CERTIFICATE 


WAIVER OF FURNISHING OF, WITH INVOICE 

Where complainant contended that the federal shipping point 
inspection certificate was not attached to the invoice as 
called for in the contract, held, that while the evidence 
shows that the certificate was not available to respondent 
until a few days after the shipment was made, this did 
not excuse respondent from complying with its contract; 
and since it appears that the sight draft was paid on 
October 20, 1950, and it was not until after the receipt 
of the shipment on October 23, 1950, that any question 
was raised as to the inspection certificate, it is concluded 
that complainant either waived the furnishing of the certi- 
ficate with the invoice or it became immaterial in the light 
UE UREN TAG  CU IN iii acca aes tag i 89 
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FEDERAL UNRESTRICTED INSPECTION 
WEIGHT OF EVIDENCE GIVEN TO 
Where a sale is made on an f.o.b. basis and the federal 
destination inspection is restricted, greater weight should 
be given to the federal unrestricted inspection issued at 
A ARIE, SOR MAREN oe cece latter otriS coeseitircbeesdects 


FILING OF PETITION 
TIME OF 
The rules of practice provide that a petition for reconsidera- 
tion of an order shall be filed within 10 days after date 
of service of order, and the term service of order means 
the date it was actually received by the party... ccc 


FINANCIAL INABILITY TO PAY 
Not legal defense for claim for reparation... 


“F.0.B. ACCEPTANCE” 


MEANING OF TERM 
The term “f.o.b. acceptance,” as defined in the regulations 
issued by the Department pursuant to the act, means that 
the buyer assumes full responsibility for the goods at 
shipping point and has no right of rejection, nor has he 
any recourse against the shipper because of any change in 
condition of the produce in transit, unless the produce when 
shipped was not in suitable shipping condition, and the 
buyer’s remedy under this method of purchase is by recov- 
ery of damages from the shipper and not by rejection of 
I RN asco ceccass har accent se 


REO. PS AG OU. BONE ON NN oo ine sass keeh lrcnaiwcennes 


F.0.B, ACCEPTANCE CONTRACT 


LIABILITY OF RESPONDENT UNDER 
Where complainant sold lettuce to respondent on an f.o.b. 
acceptance basis with the warranty that the lettuce graded 
U.S. No. 1 at shipping point, but whereas the lettuce only 
graded 90% U.S. No. 1 at shipping point, and where re- 
spondent complained of the lettuce on arrival and tendered 
net proceeds from resale to complainant, held, since re- 
spondent accepted the lettuce at shipping point under the 
term f.o.b. acceptance and was not subsequently authorized 
to sell for complainant’s account, he is liable for the balance 
of the invoice price less damages resulting from complain- 
ant’s breach of warranty. The measure of damages under 
the circumstances is the difference between the value of 
U.S. No. 1 grade lettuce and the value of lettuce grading 
90% U.S. No. 1 at the es point on or about the 
SERIA OE INNING sicscinssssceiniosccosicinceceicnes EET eM 
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- F.0.B. ACCEPTANCE FINAL SALE — 
Defense of breach of contract barred under terms Of..0.0...0cccccccce 261 


F.0.B. ROLLING ACCEPTANCE 


76 EFFECT OF SALE MADE ON BASIS OF 

Where complainant claimed reparation for the agreed pur- 
chase price of a carload of lettuce sold to respondent on an 
f.o.b. “rolling acceptance” basis and alleged that respond- 
ent received and accepted the lettuce but failed to pay the 
agreed purchase price therefor, and respondent denied 
liability on the grounds that upon inspection after arrival 


es the lettuce was found to be heavily decayed and showing 

a large amount of tipburn, and that the produce was not 
32, in suitable shipping condition as a result of which respond- 
78. ent sustained damages, held, that the Federal inspection 


shows that the lettuce was abnormally deteriorated upon 
arrival and that it was not in suitable shipping condition 
as impliedly warranted by complainant and, therefore, 
respondent is entitled to damages as a result of complain- 
etl Game: OL WUT icc icceececisceccmannrcecnemcauces ake 


F.0.B. SALE 


ASSUMPTION OF RISK IN 
Since the sale herein was made upon an f.o.b. basis, under 
the regulations, respondent assumed all risk of damage 
and delay in transit not caused by the shipper, and since 
06 the record discloses that complainant was not responsible 
for the damage by freezing, respondent’s defense that its 


is rejection of the cabbage was lawful because the cabbage 
was frozen on arrival through no fault of respondent, 
he OIE Tos ec tee - ae 
Buoyer's. right of rejeetion: ick ccc ee ey ee 
Inapplicability of warranty of suitable shipping condition.................. 636 
Liability for damages sustained in transit in... Lee 167 


MEANING OF TERM 

The term “f.o.b.”, under the regulations under the act, is 

construed to mean, among other things, that the buyer 

assumes all risk of damages and delay in transit not 

caused by the shipper, and that the buyer’s right of in- 

spection at destination should not convey or imply any 

right of rejection by the buyer because of any loss, 
damage, deterioration, or damage which has occurred 

5 j hi WORN Pk Pipe eee ie eee 
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F.0.B. SALE—Continued 
MEANING OF TERM—Continued 
An f.o.b, sale requires the produce to meet contract conditions 
and grade specifications at the time of shipment and not at 
the time of delivery, there being nothing to indicate a lack 
of suitable shinning condition. 


Use OF TERM 
Use of the term “f.o.b.” in a contract involving perishable 
agricultural commodities raises an implication that the 


Page 


produce is in suitable shipping condition... cco. 77, 848, 1010. 


FRAUD 
en) CONTIN oe ak nian 


FREIGHT CHARGES 


LIABILITY OF COMPLAINANT FOR 
Under the deficit rule stated in South Coast Fruit and Vege- 
table Tariff 44-K, Item 670, complainant has no liability for 
transportation charges under shipment and, therefore, no 
award on account of freight charges may be made.................... 


ILLEGALITY 


Vor BY REASON OF 
The question of whether the parties entered into a legal and 
enforceable contract must be determined by the law of 
the state where the contract was entered... cccccccccssssecsseneeee 


IMPLIED WARRANTY 


INAPPLICABILITY OF, OF FITNESS FOR EXPORT 
Where respondent purchased potatoes after inspected, the 
risk of getting the produce past Mexican customs was on 
the respondent, and there was no implied warranty that 
the potatoes would meet Mexican requirements as _ re- 
spondent did not rely on complainant’s skill and judg- 
ment to furnish potatoes suitable for that purpose..................... 


INADMISSIBILITY OF EXHIBITS 


AS EVIDENCE UPON OBJECTION BY PARTY 
Where respondent denied the allegations contained in the 
complaint, and where complainant’s exhibits have not been 
identified or shown to be originals or copies, and there 
was no evidence or proof of the admissibility of such 
documents, held, their admission in evidence by the Pre- 
siding Officer over the objection of counsel for respondent 
MINI AN UN ic lak otc ca a oabcaciastee date Na Bats 
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INAPPLICABILITY OF PRINCIPLES OF LAW OF SALES TO Page 


JOINT ACCOUNT AGREEMENT 
Since the controversy herein is not concerned with a con- 
tract of purchase and sale, the rules governing such sales, 


including warranties normally implied, are not applicable... 521 
INSPECTION 
WEIRGGU. OE NOIR CEU arisen eccentric 913 


EFFECT OF PURCHASE BASED ON 

Where complainant claimed reparation for the purchase price 
of lettuce and carrots sold to and accepted by respondent, 
and the latter failed to pay the purchase price thereof be- 
cause of an alleged breach of warranty by complainant as to 
the quality and condition of the produce, held, that since 
the evidence shows that respondent purchased the lettuce 
after inspection or full opportunity to inspect the produce, 
complainant is entitled to an award of reparation in the 
amount of the purchase price, minus interest on the two 
items which were tendered to and refused by complainant... 548 


JOINT ACCOUNT AGREEMENT 


LIABILITY OF PARTNER FOR LOSSES INCURRED IN 

Where complainant sought to recover from respondent half 
of the losses sustained on four carloads of watermelons 
handled by the parties on a joint account basis plus a sum 
alleged to have been erroneously set-off and withheld as 
respondent’s share of joint profits, and it appears respond- 
ent accepted and treated the joint account agreement as 
being in effect throughout the period of sales, held, respond- 
ent is not at liberty to repudiate the agreements and avoid 
liability and is responsible to the complainant for his share 
of the losses, Respondent’s failure to pay complainant is 
a violation of Section 2 of the Act, and complainant should 
be awarded reparation for that amount... cccccccccccceeee . 88 


NATURE OF, AS THAT OF PARTNERSHIP 

Since it is undisputed that the parties herein intended to 
dispose of the carload of lettuce in controversy on a joint 
account basis, held, that the joint account agreement is in 
the nature of a partnership in which the partners intend 
to share profits and losses equally, and each of the parties 
is entitled to full disclosure from the other of all material 
facts concerning the subject of their agreement.......00000...... 521 








1342 CUMULATIVE INDEX-DIGEST AND SUBJECT-INDEX 13A.D. 


JANUARY-DECEMBER 1954 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


JOINT LIABILITY OF BROKER 


For REJECTION OF COMMODITY 
Where complainant charged broker with joint liability for 
rejection of potatoes by the buyer but failed to prove the 
broker was negligent or failed to carry out his duties, 
held, to fix liability upon a broker complainant must show 
that he failed to carry out its instructions or duties or 
that loss was sustained through his negligence, and in 
the absence of such proof, the complaint should be dis- 
WRN a acne = Tesora place cornncreceees tose anes L ae ape ghee 


JURISDICTION 
LACK OF, FOR MIXED NUTS 
Mixed nuts are not a perishable agricultural commodity 
within the meaming Of the Ct... ceccccccscsssseesinesenue Sa = 


Or SECRETARY OVER SUBJECT MATTER 
Respondent’s allegation that the sale of frozen Concord grape 
pulp, stemmed and washed, is not within the purview of 
of the act, and therefore, the Department has no jurisdic- 
tion in this proceeding, held, that the grape commodity 
herein involved is a perishable agricultural commodity 
VA GEIERD CHS THNGRNNETIS OL TEC CG ics ssc csiecentcscscicteesscrmereerrcron 


OF SECRETARY WHEN COMPLAINT NOT FILED IN TIME 
Where complaint was not filed within the prescribed period 
under the act, the Secretary is without jurisdiction.................... 


Or SECRETARY WHEN COUNTERCLAIM NOT FILED IN TIME 
Where counterclaim was not filed within the prescribed 
period under the act, the Secretary is without jurisdiction... 


LIABILITY FOR DAMAGE 


To SHIPMENT 
Whete complainant maintained that the damage to the ship- 
ment resulted from the application of “green” or “super- 
cold” ice, and that the shipper must bear the responsibility 
for such damage, held, that since the terms of the contract 
were rolling acceptance final, under this type of contract 
the buyer has no recourse for defects of quality and con- 
dition. at: thé destination points coe 


LIBEL 


EFFECT AFTER ACCEPTANCE 
Where respondent inspected and accepted potatoes for export, 
and later they were libelled by the United States Govern- 
ment and refused entry by the Mexican Government, and 
there was no evidence that they were condemned or why 
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LIBEL—Continued 
EFFECT AFTER ACCEPTANCE—Continued 


LICENSE 


they were libelled, held, as title had vested in respondent, 
the burden was on respondent to contest the suit or take 


neceseaty setitn: no ee 


SUSPENSION OF, HELD IN ABEYANCE 


Where respondent admitted that it violated the act by failing 


to keep adequate accounts and records and agreed to the 
entry of an order suspending its license for a period of 
fifteen days, respondent’s license is suspended for such 
period, but the suspension is held in abeyance and will not 
become effective unless the respondent is found, after notice 
and opportunity for hearing, to have violated the act, or 
the regulations issued thereunder within six months from 
the effective cate Cr Uliim Cre ness ssicecccsccreeserecctscceereectcecen ; 


REVOCATION OF 


Where complainant charged that respondent violated the act 


by failing or refusing to pay for numerous shipments of 
produce purchased and accepted by respondent, held, that 
under the rules of practice under the act, respondent, by 
failing to file an answer, is deemed to have admitted the 
material facts alleged in the complaint and waived an oral 
hearing, and that its failure to pay for numerous purchases 
of produce constitutes repeated and flagrant violations of 
the act, for which respondent’s license should be revoked......... 


Where complainant alleged that respondent violated Section 2 


of the Act by failing or refusing to pay for certain ship- 
ments of fruit which were purchased by respondent, and 
were received by respondent on consignment of joint 
account, held, that failure to make prompt payment consti- 
tutes violation of the act, regardless of the financial ability 
to pay and that respondent’s repeated failures to pay con- 
stitute a flagrant violation of the act for which his license 
SEAT Ti COV ascitic an esses ascacseces each RS 


LIMITATION PERIOD 
FAILURE TO FILE COMPLAINT WITHIN 


Where complainant filed a claim after nine months after a 


cause of action accrued, held, such claim was not filed 
within the prescribed period under the act, and the Secre- 
tary ie wililioush: Suerte theta sss oes ccs testccshinacsac a 
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MARKETABILITY OF PRODUCE 


LATENT DEFECT OF CLADOSPORIUM ROT IN CANTALOUPS 
Respondent’s contention that Cladosporium Rot of cantaloups 
is a disease of field origin which renders the fruit worth- 
less in all circumstances, is not well taken, since if this 
were true, then the cantaloups in all probability were not 
in suitable shipping condition at time of shipment or sale, 
but the evidence on this point indicates that melons which 
contain the spores responsible for the development of the 
condition known as Cladosporium Rot, if properly refrig- 
erated in transit and promptly disposed of upon arrival, 
UMTS INULIN STAY NN assess cnsesnnScnnn scsi estsbeces coercion 


MISREPRESENTATION 
MEANING OF TERM 
The term “misrepresentation” means any manifestation by 
one person to another that, under the circumstances, 
amounts to an assertion not in accordance with the facts, 
and under this term a misrepresentation must be examined 
as to its ordinary meaning and in the light of the circum- 
stances in which it is made in determining whether it was 
Nh se a Se aero ho a She 


NO. 1 OR NO. 2 
Pn a isis ices emesis ciecinchnereesen 


NORMAL AND ABNORMAL DETERIORATION 
TERMS Not SUSCEPTIBLE OF EXACT DEFINITIONS 

No exact definitions, expressed in percentages, can be given 

for the terms normal and abnormal deterioration, since the 

percentages vary with the circumstances—length of time in 

transit, grade and condition of the produce when shipped, 

season of the year ond other factors—and must be evalu- 

ated in the light of past experience under similar conditions 


NOTICE 
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PRIN OE oie sei oso area a at oa 548, 1076. 


TIMELINESS OF, OF BREACH OF WARRANTY 
Evidence held to show failure to notify complainant of any 
defect in complainant’s performance of the contract within 
a reasonable time after arrival of the Produce....c......0.0.cccccccccwen 


NOVATION 
Evidence showing parties entered into a new agreemenNt...u.....ccccco0 
FAILURE TO ESTABLISH 


Where complainant did not release its rights under the 
original contract, but expressly reserved them, held, no 
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NOVATION—Continued 


FAILURE TO ESTABLISH—Continued 
novation could have resulted since a novation is never pre- 
sumed but must be established by the full discharge of 
the original debt, by the express terms of the agreement, 
or by action of the parties whose intentions must be cleac..... 


FAILURE TO SUSTAIN BURDEN OF PROOF OF 
Where respondent maintained that it refused to accept the 
truckload of tomatoes upon arrival at destination, and that 
thereupon the parties entered into a new contract whereby 
complainant agreed to allow respondent to handle the toma- 
toes on consignment for complainant’s account, held, that 
respondent has failed to sustain the burden of establishing 
its defense that complainant agreed to the novation...................... 


OFFICIAL NOTICE 
OF DEPARTMENT PUBLICATION RELATING TO CLADOSPORIUM ROT 
Official notice is taken of United States Department of 
Agriculture Miscellaneous Publication No. 292 entitled, 
“Market Diseases of Fruits and Vegetables,” which states 
at page 50 “The most important measures for the control 
of Cladosporium Rot are good refrigeration in transit 
(45° to 50° F.) and prompt handling following the arrival 
of the. melons: on: tie WMagkel ........ 3d 


Page 


175 


Of departmental market News report.....ccccccoceccseseeccsscsseseeeesseeneeseeee 848, 1076, 1104. 


OE SCOEIONE: COR NETO rissa ease eee meee 


O.P.S. 
Failure to show violation of regulations Of6...0....c.ccccccsccsscssssssseneene 


OREGON RUSSET POTATOES 


CONTRACT CALLING FOR 
Contract calling for Oregon Russet potatoes, held, met con- 
tract requirements where the potatoes shipped were pro- 
duced in the State of California, less than one mile from 


the California-Oregon State Lime. cccccsscscsusmensesmennennl 28, 1156, 


PARTIAL SUMMARY JUDGMENT 
For AN UNDISPUTED AMOUNT 
Where complainant requested a partial summary judgment 
under Section 7 (a) of the Act for a portion of the amount 
claimed, but where respondent denied liability to com- 
plainant in any amount, held, an order for an undisputed 
amount could not properly be emtered a... ecccccccsccsesecssssemeemnesseeeeee 
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PARTNERSHIP Page 
DUTIES OF 

A partner in a joint account agreement owes the utmost good 
faith to his co-partner, and it is the duty of a partner to his 
co-partner to transact the joint-account business with 
reasonable care, skill, diligence, and economy; and if the 
co-partnership sustains injury by reason of his failure to 

do so, he must bear the losses, though in matters of judg- 

ment he will not be liable for a loss caused by honest mis- 

take of error or judgment not amounting to wantonness 

rea th es Te I Ro 
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521 


PASSAGE OF TITLE 
EFFECT OF RETAINING RIGHT OF POSSESSION UPON 

Where respondent contended that since complainant retained 
the right of possession of the produce, the sale was never 
consumated, held, that since the evidence shows that com- 
plainant retained the right of possession to the cars in the 
diversion orders and this is a standard form of billing where 
the seller desires to retain a security interest in the ship- 
ment pending payment of the draft or other performance 
by the buyer, it has no effect upon the passage of legal 
title to the goods in accordance with contract terme................... 187 


PLEADINGS 
ADMISSIBILITY OF, AS EVIDENCE IN ABSENCE OF OBJECTION 
While statements in the pleadings bind the party making 
them, such statements are not to be used in the same case 
as evidence in the process of proving something not ad- 
mitted: in the IeRGn eA ceteris 1ST 


While it is the practice and is permissable in reparation pro- 
ceedings under the act for the Presiding Officer, in com- 
plainant’s absence and at his written request, to offer in 
evidence for complainant the complaint with attached ex- 
hibits, and while the Presiding Officer may properly admit 
into evidence the complaint and exhibits where such admis- 
sion is not objected to by respondent, it is a general rule 
of the law of evidence that the pleadings are not evidence 
and may not be admitted as such over objection ..0.0...-ccccccecon 137 


In the instant case, where respondent denied generally the 
allegations contained in the complaint, and such allega- 
tions are properly excluded as evidence to prove that which 
was denied by respondent, complainant’s exhibits also were 
properly excluded upon objection by counsel for respond- 
ent, since there was no identification of said exhibits by 
complainant and no satisfactory showing of the admis- 
pibility of the combente: terete cece sremrcsectens 137 
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PLEDGE 


Liquidation of, prior to bringing Suit. ceccmccommemnnnenmemencnennnmnn 


PRINCIPAL AND AGENT 
BINDING EFFECT OF AGENT ACTING WITHIN APPARENT AUTHORITY 


The act of an agent within the apparent, but not within the 


actual, scope of his authority, is binding on the principal 
where loss would otherwise result to one who has in good 
faith relied on such apparent authority. cecccccccscssnessssmnnesennee 


DELEGATION BY AGENT OF HIs DUTIES TO SUBAGENT 
Although the general rule is that in the absence of any 


authority, either express or implied, to employ a subagent, 
the trust committed to the agent is presumed to be exclu- 
sively personal and cannot be delegated by him to another 
so as to affect the rights of the principal, this rule is not 
applicable here, since the evidence shows previous rela- 
tionship between the parties as justification for complainant 
assuming, as would any person of ordinary prudence, 
that the agent was authorized to buy grapes for respondent 
Sih Cola Tre icc A ace eeeneeine F 


DvuTY OF, TO EXERCISE AUTHORITY EXTENDED BY PRINCIPAL 
Where complainant claimed reparation in the amount of the 


alleged deficit incurred on a consignment of tomatoes to 
complainant to be sold for and on behalf of respondent, 
and the latter in its answer and in counterclaim alleged 
unreasonable and deceptive conduct on the part of com- 
plainant in making the sales of the tomatoes, held, the 
evidence shows that the tomatoes were consigned to com- 
plainant with the understanding that complainant do the 
best possible, and that the action of complainant appears 
to have been reasonable and proper under the circumstances, 
and therefore, respondent’s failure to pay complainant the 
deficit incurred is a violation of Section 2 of the Act, for 
which reparation should be awarded to complainant, and 
respondent’s counterclaim is GiSMISSEM.......cccccccccccssccossssecssseeeneeseee 


PRINCIPAL BOUND BY APPARENT AUTHORITY OF AGENT 
Where respondent’s buying broker has made a series of pur- 


chases of lettuce from complainant on the basis of “inspec- 
tion and acceptance f.o.b. Salinas, California”, without 
exception by respondent, held, respondent cannot later com- 
plain that his agent acted without authority. 


RIGHT OF AGENT TO SUE UPON CONTRACT ENTERED IN His OWN 


NAME 
Though the sales contract was made by complainant-agent in 


its own name with respondent, held, that since respondent 
made no objection, the agent had a right to sue upon the 
contract without disclosing Wis agemy..cccccccccccsscsusensnesuseeeee 
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PRINCIPAL AND AGENT—Continued Page 
RIGHTS OF, TO BROKERAGE FEE FOR SALES ON BEHALF OF ANOTHER 
Where complainant, a broker, acting within his authority has 


SSS eae ee 


negotiated the sale of eight truckloads of potatoes on be- 

half of respondent, he is entitled to brokerage notwith- 

standing the subsequent cancellation of two truckloads of B 

potatoes, provided there is no express agreement to the f 

Re een ea ic nt ee eek erat ORS AROSE Ea ee area. 868 3 
RECONSIDERATION E 


DISMISSAL OF PETITION FOR 

Where complainant in its petition for reconsideration com- 
plained that, contrary to a recital of procedure contained 
in the Preliminary Statement of the order of July 31, 1953, 
(12 A.D. 931), complainant did file an opening statement 
of fact since he requested that his brief and complaint be 
considered as an opening statement of fact; that respond- & 
ent’s answering statement of fact was not verified by a 
person having actual knowledge of the facts; and that re- 
spondent rejected the cars of potatoes after their arrival 
in Chicago and not immediately after receipt of complain- 
ant’s invoice, held, that the petition for reconsideration 
should be dismissed for failure to show error in the previous 
order, and the order should be amended to read that ; 
“Complainant’s opening statement of facts consists of the : 
complaint and exhibits attached thereto, and a brief”............. 293 


Where the previous order is supported by evidence of record 
and the applicable principles of law, the petition for recon- 
sideration is dismissed, and the petition, in the alternative, 
for rehearing is dismissed as no good reason is given why 
the evidence now sought to be presented was not adduced 
GEN UME NRIN caeees ce ch toe tere ce cat 862 


Where the prior order is supported by the evidence and the 

law applicable thereto, the petition for reconsideration is 
UA ec pe cee 60, 150, 931, 
953, 954, 1034, 1088, 1172, 1187. 


SOP NOG Bur 


DISMISSAL OF PETITION FOR, FOR FAILURE TO JUSTIFY FAILURE TO 
FILE ANSWER 
Since respondent has not shown sufficient justification for 
its failure to file an answer to the formal complaint within ' 
the time allowed, or to request such extention of time as 
may have been necessary to enable it to file an answer, 
it is concluded that respondent’s request that the order of 
January 18, 1954, be set aside and that it be permitted to 
file an answer and have the issues determined upon an oral 
hearing thereof should be denied and, therefore, respond- 
ent’s petition is hereby dismissed... eccccmecsecuemesmemsesctnsmessssetsneee 414 
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RECONSIDERATION—Continued 
DISMISSAL OF PETITION FOR, FAILURE TO SHOW ERROR IN PRIOR 
ORDER 

Respondent’s petition for reconsideration seeking a change 

of the order of February 3, 1954 (13 A.D. 124) is dis- 

missed on the ground that the prior order and the decision 

are supported by the evidence of record and by applicable 

principles of law, and the stay order of February 26, 1954 

(13 A.D. 197) is hereby vacated... oe Reema haperel 


Petition for, dismissed for failure to sting failure to file an 
SUM IIE GEOR, CIO ois nieces cee 


Petition for, dismissed for failure to show error in previous 


Page 


374 


GRO a ccsicisticentenrnmrnieeassel a pee ce eo er rr rr 


PETITION FOR, GRANTED AND PRIOR ORDER AMENDED 
Upon reconsideration, the order of June 4, 1954, is hereby 
amended due to an incorrect amount for freight charges to 
provide that the respondent pay to complainant as repara- 
tion $1,202.49 with interest at the rate of 5 percent per 
annum from January 1, 1953 until paid cscs cseeeseeeee 


PETITION FOR, GRANTED 
Upon reconsideration of the prior order, it is concluded that 
respondent’s damages for breach of warranty with re- 
spect to the tomatoes in car ART 24186 amounted to 
$372.43, rather than nominal damages of $1.00 allowed to 
respondent in the prior order and, therefore, the amount 
of $372.43 should be set off against the amount of repara- 
tion awarded complainant, and it is also concluded that in 
other respects the prior order is suspended by the evidence 
in the law applicable thereto, so that the order of November 
24, 1953 insofar as it is in conflict with this order is super- 
seded, and the stay order of December 16, 1953 is hereby 
WHINE ash ec sic esrer toe Raped aren a nasa ene 


REJECTION OF COMMODITY 


WITHOUT REASONABLE CAUSE 
Duty of seller to reviminenine Tome: EG sccsnncsenncessscsisssssneets assist 


Where complainant claimed an award of reparation for dam- 
ages sustained by it as a result of respondents’ unlawful 
rejection of their respective portions of a truckload of 
peaches sold to them by complainant, and respondents 
denied that complainant shipped to each of them the kind, 
quality, and grade of peaches specified in the contract, held, 
that since respondents failed to prove that complainant 
breached the contract, the rejection of the shipment by 
them was without reasonable cause and in violation of Sec- 
tion 2 of the Act, and reparation should be awarded to 
complainant against each of the respondents in the 
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WITHOUT REASONABLE CAUSE—Continued é 
amounts, being the difference between the contract price j E 
and the net amount realized for each portion on resales, i 
with interest; and the counterclaim of one of the respond- : 
ente enowld be -disimimieed =. ccccocta 77 


Where complainant alleged that it sold to respondent two car- 
loads of fresh vegetables on terms “f.o.b. acceptance final 
Kansas City”, that respondent wrongfully rejected the 
shipment, and that complainant is entitled to an award of 
reparation in the amount of the purchase price, plus the 
unpaid freight charges, and respondent justified the rejec- 
tion on the ground that the tomatoes were not salable 
merchandise due to disease and decay, and that com- 
plainant breached the implied warranty of fitness and 
merchantability of the produce, held, that having rejected 
the f.o.b. acceptance final shipments, respondent is barred 
from setting up the defense of the seller’s alleged breach 
of contract, and that complainant is entitled to recover the 


EDERCRINN A pk DUR TE Race rect ncenosmmecna cen noiains nics 261 


Where respondent claimed reparation for the purchase price 
of a carload of cabbage sold and tendered for delivery by 
complainant to respondent, and the latter denied liability 
on the ground that the cabbage was undersize and frozen 
on arrival, and that, therefore, it rejected the produce, held, 
that the evidence shows the cabbage met the size specifica- 
tions of the contract and that complainant is not responsible 
for the damage by freezing and, therefore, respondent’s 
rejection of the shipment was without reasonable cause, in 
violation of Section 2 of the Act, for which reparation 
Should be awarded to complainant... ccccccccccsssecscesneuesnesuneue 246 


Where complainant claimed reparation in the amount repre- 
senting the damages allegedly sustained by it as a result 
of respondent’s improper rejection of a carload of grapes, 
and respondent denied generally the material factual alle- 
gations of the complainant, held, that since respondent 
purchased the grapes after inspection and acceptance by 
its agent at shipping point, respondent’s subsequent rejec- 
tion of the fruit at destination was without reasonable 
cause, in violation of Section 2 of the Act and, therefore, 
complainant should be awarded reparation in the amount 
of the difference between the agreed purchase price and 
the net proceeds obtained upon resale of the grapeg.......... 283 


Where complainant claimed reparation for the purchase price 
of a carload of lettuce sold to respondent, and the latter 
denied liability and also alleged that complainant had failed 
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to deliver to respondent the kind and quality of lettuce 
called for in the contract of sale, held, the evidence shows 
that the respondent rejected the shipment of lettuce with- 
out reasonable cause, in violation of Section 2 of the Act, 
for which reparation should be awarded to complainant........ 


Where complainant claimed reparation in the amount of loss 


allegedly sustained on resale of frozen sliced strawberries 
sold to respondent and subsequently rejected by it, held, 
that respondent’s failure to file an answer is deemed, under 
the rules of practice under the act, to be an admission of 
the material facts alleged in the complaint, and respond- 
ent’s refusal to accept the second lot of frozen strawberries 
constitutes a rejection of the produce without reasonable 
cause in violation of Section 2 of the Act, for which repara- 
tion should be awarded to complainant... cccecccesssssssseeseseeee 


Where complainant alleged that it shipped to respondent a 


carload of sweet peppers which were rejected by respondent 
causing complainant to resell the peppers at a loss, held, 
since the carload of peppers was as represented, respond- 
ent’s rejection was unjustified; and since complainant made 
reasonable efforts to mitigate the damage, respondent is 
ordered to pay the difference between the contract price 
and the amount realized OM Tesale.....ccccecccccsssesocscsecssssssscescsesssnncensersesnesees 


Where complainant sought an award of reparation in the 


amount of the alleged loss sustained on a truckload of 
apples sold and delivered to respondent but rejected by 
respondent upon arrival, held, that by failing to file an 
answer respondent is deemed to have admitted the material 
facts alleged in the complaint and waived oral hearing, as 
provided in the rules of practice; that respondent’s rejection 
of the apples was without reasonable cause; and that 
reparation should be awarded to complainant for the 
Games Gnesi ooh nia eis 


Where complainant alleged that it sold a carload of potatoes 


to respondent, as broker, for an undisclosed principal and 
that respondent later advised complainant that its buyer 
had decided to reject the potatoes, necessitating a resale 
at a loss, and where respondent failed to file an answer, 
held, respondent’s failure to file an answer constitutes an 
admission of the allegations; that the rejection was without 
reasonable cause; and that the respondent, as agent, is 
liable for damages sustained by complainant as a result of 
the undisclosed principal’s actions... 
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WITHOUT REASONABLE CAUSE—Continued 

Where complainant alleged that it sold to respondent two 
carloads of potatoes but that respondent failed to pay the 
agreed deposit, issue delivery instructions or accept delivery, 
and where respondent failed to file an answer, held, that 
by failing to file an answer, respondent is deemed to have 
admitted the material facts alleged; that respondent’s & 
cancellation of the contract may be treated as a rejection F 
without reasonable cause; and that complainant is en- 
titled to reparation for damages resulting from respondent’s 
TUN) ene nite neem canainnnccss. Tae 


Where complainant sought an award of reparation in the 
amount of the alleged loss sustained on a carload of lettuce 
sold and delivered to respondent but rejected by respondent 
upon arrival, held, that by failing to file an answer 
respondent is deemed to have admitted the material facts 5 
alleged in the complaint and waived oral hearing, as pro- i 
vided in the rules of practice; that respondent’s rejection 
of the lettuce was without reasonable cause; and that 
reparation should be awarded to complainant for the dam- 
eeGa eekines. Soe oe ee ee, «6 TOR 


eerie 


Where complainant’s predecessor sold cucumbers to respondent 
on regular f.o.b. terms but where the cucumbers were 
valueless upon arrival due to abnormal transportation 
service, held, as this was an f.o.b. transaction, respondent 
assumed all risk of damage and delay in transit not caused 
by the shipper, and thus respondent has no right to reject i 
the cucumbers, and consequently, complainant is entitled 
to recover damages which include the full purchase price, 
freight charges and the deficit incurred in attempting to 
minimize damages upon rejection. Respondent’s counter- 
UNI RE ee ee el | 


Where complainant claimed an award of reparation in the 
amount of the loss allegedly sustained as a result of 
respondent’s rejection without reasonable cause of a ship- 
ment of Brussels sprouts and lima beans, held, that in 
accordance with the rules of practice under the act, re- 
spondent, by failing to file an answer, admitted the material 
facts alleged in the complaint, and respondent’s failure to 
pay promptly to complainant the balance due on the resale ‘ 
of the vegetables is a violation of Section 2 of the Act, f 
for which reparation should be awarded to complainant......... 809 ' 


LEROY PPLE IMBC TOS FT 


Where complainant sold and shipped cull potatoes to re- 
spondent in an f.o.b. sale and the potatoes met contract 
requirements at the time of shipment, but where respondent 
rejected the potatoes on arrival because of decay, held, 
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WITHOUT REASONABLE CAUSE—Continued 
respondent’s rejection was without reasonable cause as an 
f.o.b. sale requires the produce to meet contract conditions 
and grade specifications at the time of shipment and not at 
the time of delivery, there being nothing to indicate a 
lack of suitable shipping condition, and complainant should 
be awarded reparation for the difference between the con- 
tract price and the proceeds received from the resale................ 


2° IMS SRIF ANE ra Na 


Where complainant sold to respondent a carload of U.S. No. 1 
grade lettuce with a contract provision that acceptance 
would be subject to the buyer’s satisfactory inspection on 
arrival, and where the lettuce shipped graded U.S. No. 1 at 
destination, but respondent rejected the shipment with no 
reason except that it did not meet its approval, held, 
inasmuch as complainant delivered a car of lettuce which 
met all of the contract specifications, respondent’s rejec- 
tion was arbitrary and without reasonable cause, and com- 

; plainant should be awarded reparation for the difference 
k between the contract price and the net proceeds realized 
ON WON sisted ch tedster ee cee ee ae eee 


Where complainant sold and tendered for delivery to respond- 
ent 168 barrels of brine cherries, but respondent refused to 
accept and pay for them necessitating resale at reduced 
market prices, and where respondent claimed that com- 
plainant suffered no damages as it is the established 
custom of trade for briners of cherries to protect their 
customers against price declines, held, that as the evidence 

« was not sufficient to support respondent’s defense, it is con- 
' cluded that such a trade custom does not exist, and as the 
FE resale was prompt and proper, complainant should be 
awarded damages which are the proceeds of resale de- 
ducted from the original sales Price... n.ccessccsssecsssseesuseetnnseeineeeseesee 


PSP pity 


Where sale is made on basis of “inspection and acceptance 
f.o.b.”, whether inspection was by buyer or his authorized 
agent, there is no implied warranty as to quality or con- 
dition, and the buyer is liable for the full purchase price 
regardless of any subsequent deterioration in the produce, 
and buyer’s rejection of commodity due to decay is without 
RAMON © CMI acca ree ee cece ee eee 


é Where complainant sold to respondent a carload of bell- 
‘ peppers, and respondent diverted them to California but 
é rejected them there claiming that complainant breached an 
i implied warranty that the bottom tiers would be the same 
as the top tiers, and where the inspections at the point of 
sale and point of delivery are in agreement, held, re- 
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spondent’s rejection was without reasonable cause, and 
complainant should be awarded reparation in the amount 
of the contract price less the sum received on resale, and 
respondent’s counterclaim for loss of profits is dismissed........ 


Where complainant offered to sell to respondent Brussels 
sprouts on the basis of respondent’s inspection and accept- 
ance, and respondent did inspect and purchase the produce 
but, later, took only part of the Brussels sprouts and 
refused the rest, held, in sales after inspection there is no 
implied warranty of quality or condition, and the produce 
may not be rejected regardless of deterioration, and re- 
spondent is liable for the full purchase price of the produce 


Where complainant sold and delivered apples to respondent 
and respondent rejected them claiming that they were not 
satisfactory, but inspection disclosed that the apples met 
contract specifications, and respondent introduced no evi- 
dence to support its allegation that the apples were unsatis- 
factory, held, respondent’s rejection is unjustified, and even 
if contract did provide that the apples should be satisfac- 
tory to respondent, respondent cannot reject them arbi- 
TN 0 a ek ane Suez scacsap Seladetnbete 


Where apples were rejected by the purchaser without reason- 
able cause, the measure of damages is held to be the differ- 
ence between the contract price and the net proceeds of 
resale, and if, in the seller’s judgment, a resale can be 
made to better advantage at a different market, the diver- 
sion, in the absence of any indication of bad faith, will be 
PONEIGATRG DEQIET - oie le Lk en aliens 


Where complainant represented that celery would be of good 
quality and condition upon arrival, without specification as 
to grade, held, the fact that the celery did not grade U.S. 
No. 1 does not establish that complainant breached the 
contract or justify rejection as the terms “U.S. No. 1” and 
*COOG CQUMIEEY”” WI] TICE SHRUTI iscsi ciscesninsseesscrenie 


Where complainant sought to recover the amount of the 
alleged loss sustained by it on a resale of produce sold to 
and rejected by respondent, held: 


(1) that respondent’s failure to answer constitutes an 
admission of the facts alleged in the complaint; 
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(2) that his rejection of the produce was without reason- 
able cause and; 


(3) his rejection was in violation of section 2 of the act 
for which complainant should be awarded reparation for the 
CGIAR ACR: GEERT ns sees 


REPARATION 
FAILURE TO ACCOUNT 


Where complainant sought reparation based on respondent’s 


failure to truly and correctly account for two carloads of 
onions and alleged that respondent agreed to dispose of the 
onions in one car for complainant on a joint account 
basis, respondent to guarantee freight charges and recondi- 
tion the commodity, and this shipment was accepted and 
disposed of by respondent, but respondent has failed to 
remit to complainant a certain amount in connection 
therewith, and that respondent failed to remit a certain 
amount to complainant in connection with another car of 
onions, held, that because of the insufficiencies in the 
evidence submitted by respondent there is no merit in its 
claims for alleged deficits, and respondent’s failure to pay 
complainant the proceeds due complainant in these trans- 
actions is a violation of Section 2 of the Act, for which 
reparation should be awarded to complainant..........cccccu- 


Paitlure: to Galnite.5s 5 a ee Bee 


Where complainant claimed damages by reason of respond- 


ent’s failure to deliver three of five carloads of potatoes, 
and respondent failed to file an answer, held, that re- 
spondent’s failure to answer constitutes an admission of 
the material facts alleged in the complaint and a waiver 
of an oral hearing and respondent’s failure to deliver the 
three carloads of potatoes is a violation of Section 2 of the 
Act, for which complainant is entitled to an award of 
reparation in the amount of the damages sustained by it....... 


Where complainant agreed to purchase from respondent fif- 


teen carloads of potatoes but where respondent did not 
ship any potatoes, and by reason thereof, complainant sus- 
tained damages, held, respondents’ failure to deliver the 
potatoes constitutes a violation of Section 2 of the Act, 
and reparation should be awarded complainant in the 
amount of the difference between market value of the 
potatoes on the dates they should have been shipped and 
the: agreed: contenet: Brit@s.n. ci ee 
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FAILURE TO DELIVER IN ACCORDANCE WITH CONTRACT 


Where complainant claimed an award of reparation to cover 
damages allegedly sustained as a result of respondent’s 
failure to deliver, in accordance with the terms of contract 
between the parties, one carload of onions, held, that in 
accordance with the rules of practice under the act, re- 
spondent, by failing to file an answer, admitted the 
material facts alleged in the complaint and waived an oral 
hearing, and its failure to deliver in accordance with a con- 
tract specification is a violation of Section 2 of the Act, 
for which reparation should be awarded to complainant......... 


FAILURE TO DELIVER IN ACCORDANCE WITH TERMS OF CONTRACT 
Where respondent failed to deliver several carloads of pota- 


toes as required by the contract between the parties, it 
was held that respondent’s failure to deliver was in viola- 
tion of the act, and although normally the measure of 
damages is the difference between the contract price and 
the prevailing market price on the dates delivery should 
have been made under conditions of controlled prices and 
the fact that there was a short supply, the measure of 
damages is the difference between the contract price to 
complainant and the ceiling price at which complainant 
ORE CII osc ah ee as a tae ee eo 


FAILURE TO PAy 
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BROKERAGE FEE 


Where complainant, acting as broker, sold eight truck- 
loads of potatoes for respondent but where respondent 
failed to pay brokerage, held, that complainant was 
employed by, and acted as broker for the respondent, 
and respondent’s counterclaims against the grower 
have no bearing on the dispute in this proceeding and 
that complainant shall be awarded the brokerage fee 
Re NNN css escent ortgr pene acess enn 


Where complainant alleged failure on the part of respond- 
ent to pay him brokerage fees in connection with seven- 
teen truckloads of potatoes sold by him for respondent, 
held, that since respondent admitted the material facts 
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alleged in the complaint by failing to file an answer, 
complainant is entitled to an award of reparation in 
the amount of the brokerage fees with interest.................. 


Where respondent offered no defense for its alleged fail- 


ure to pay complainant brokerage fees, it is concluded 
that such charges are due, and complainant should be 
awarded reparation in the amount thereof... 


Where complainant claimed brokerage fees for celery 


purchased for respondent’s account, and respondent did 
not answer the complaint, held, respondent’s failure to 
file an answer constitutes an admission of the facts 
alleged in the complaint, and respondent’s failure to 
pay the brokerage is in violation of Section 2 of the Act 
and complainant should be awarded reparation in the 
amount of the brokerage Carmed....ce:cccccssscocssenesseeseseinssesnseeeetneceeee 


aa a a 


Where respondent consigned a carload of celery to com- 


plainant to be sold for respondent’s account, respondent 
is indebted to complainant for the deficit sustained in 
disposing of the produce, and any controversy between 
respondent and a third party as to the condition of 
the celery has no bearing on respondent’s obligation. 
Respondent’s failure to pay the deficit is in violation of 
Section 2 of the Act for which complainant should be 
Si PURINE ON cscs toe eget eee an 


Loss sustained on resale of freit.... 


NET PROCEEDS 
Where complainant claimed reparation in the amount of 


the alleged net proceeds of cranberries realized by 
respondent from sale of cranberries consigned to him, 
held, that in accordance with the rules of practice under 
the act, respondent, by failing to file an answer, ad- 
mitted the material facts alleged in the complaint and 
waived an oral hearing, and his failure to pay the net 
proceeds constitutes a violation of the act, for which 
reparation should be awarded to complainant......................... 


Where complainant sought to recover the purchase price 


on grapefruit sold to respondent, but where the facts 
disclose that the grapefruit shipped did not meet con- 
tract specifications, and it was subsequently agreed 
that respondent should handle the grapefruit on a con- 
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signment basis, held, complainant was not entitled to 
the full purchase price but only the net proceeds real- 
ized on the resale, and respondent’s failure to correctly 
account and make prompt payment to complainant of 
the balance due is in violation of Section 2 of the Act, 
for which reparation should be awarded complainant... 


On JOINT AGREEMENT ACCOUNT 


Where complainant claimed reparation in the amount of 
one-half of the net loss resulting from an alleged joint 
account agreement with respondent, for the disposal of 
a carload of lettuce, and the respondent denied liability, 
Held: 


(1) respondent has failed to support its allegations 
of misrepresentation of condition of the produce; 


(2) respondent’s defense that complainant repre- 
sented the carload of lettuce as being a direct shipment 
from shipping point cannot be sustained for lack of 
supporting evidence; 

(3) respondent’s contention that the condition of the 
lettuce upon arrival did not constitute a good delivery 
is without merit; 


(4) since the controversy here does not involve a 
contract of purchase and sale, the rules governing such 
sales are not applicable; and 


(5) since complainant and respondent entered into a 
joint account agreement pursuant to which the parties 
were to share the profits and losses equally, respond- 
ent’s failure to pay its share of the resulting net losses 
constitutes a violation of Section 2 of the Act, for which 
reparation should be awarded to complainant....................... 


ONE-HALF OF LOSSES ON JOINT ACCOUNT AGREEMENT 


Where complainant shipped cucumbers to respondent to 
be sold under a joint account agreement, but respondent 
only sold a small amount of the cucumbers, attempted 
to reject the balance of the shipment, and failed 
promptly to notify complainant and railroad so that 
disposition of the produce might be facilitated, held, a 
joint account venture is in the nature of a partnership, 
and each partner owes the duty to his co-partner to 
transact the business with reasonable care, skill, dili- 
gence, and economy, and where one of the partners 
breaches his obligations, such breach constitutes a 
Violation Of Section 2 Of the Acta....ccccccccccsscsssscssssansesseesssnssee: 
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REPARATION—Continued 
FAILURE TO Pay—Continued 


ONE-HALF oF Loss SUSTAINED 


Where complainant claimed reparation for damages alleg- 
edly sustained as a result of respondent’s unlawful 
rejection of a carload of potatoes sold by complainant 
to respondent on an f.o.b. acceptance basis, and re- 
spondent denied that it rejected the shipment, and 
alleged that the potatoes failed to meet the contract 
requirements, held, the evidence of record shows that, 
after arrival at Minneapolis and Federal inspection of 
the car of potatoes, the parties entered into a new con- 
tract providing for diversion and resale of the potatoes 
by complainant and sharing of the loss half and half 
between the parties, and therefore, according to the 
agreement between the parties respondent is liable for 
Wiel ob: Cite pee: MARR is esscniss csc crc pero eces 


OVERCHARGE 
Where complainant claimed an award of reparation cov- 


ering an overcharge for a truckload of tomatoes pur- 
chased by respondent for complainant’s account, held, 
that in accordance with the rules of practice under the 
act, respondent, by failing to file an answer admitted 
the material facts alleged in the complaint, and re- 
spondent’s submission of the fraudulent invoice cover- 
ing the tomatoes in question and his failure to pay 
complainant the full amount of the overcharge consti- 
tutes violations of Section 2 of the Act, for which 
reparation should be awarded to complainant...............0..00 


PROMS) PICO aac eee re enema eens s 
41, 48, 60, 83, 85, 134, 137, 144, 153, 154, 173, 175, 181, 
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187, 193, 251, 254, 257, 259, 261, 266, 273, 276, 281, 


283, 290, 295, 298, 302, 377, 379, 382, 384, 386, 
391, 432, 540, 548, 552, 554, 557, 559, 561, 566, 
577, 610, 614, 616, 644, 656, 658, 672, 674, 676, 
680, 704, 712, 717, 721, 723, 726, 729, 735, 7387, 
742, 744, 746, 764, 805, 811, 815, 844, 848, 860, 


389, 
572, 
678, 
740, 
895, 


897, 935, 938, 943, 951, 989, 993, 998, 1000, 1002, 1005, 
1016, 1037, 1041, 1044, 1072, 1074, 1076, 1086, 1091, 
1095, 1099, 1160, 1165, 1176, 1178, 1191, 1193, 1196. 


REASONABLE MARKET VALUE 


Where, after sale and delivery of peas from complainant 


to respondent, the parties entered into a new agreement 
whereby an adjustment would be made in the contract 
price after respondent had sold the peas, and where 
the parties subsequently could not agree upon an 
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amount, held, respondent was obligated to pay the rea- 

sonable market value of the peas, and such value would 

be reflected in the Federal-State Marketing News Serv- 

ice rather than the actual amount received due to 

respondent’s failure to sell the produce promptly................ 


UNDISPUTED AMOUNT 
Where complainant claimed reparation in the amount of 
$9,692.05, the alleged unpaid balance of the purchase 
price of eight carloads of grapes sold to respondent, 
and the latter denied liability, held, that since the par- 
ties submitted no evidence in support of the position of 
either party, under the circumstances, it is impossible 
to resolve the dispute between the parties, but since 
there is evidence in the report of investigation of an 
admission by respondent that it owes complainant 
$6000, complainant is entitled to an award of repara- 
tion for the undisputed AMoOuUnt... ne cecccccsssneesnsscsseennestusseenmene 


STIPULATION TO PAY AWARD OF 
Where the parties entered into written stipulation by which 
respondent agreed that an award is to be entered herein 
in favor of complainant to be paid by respondent in full 
and final settlement of any and all claims of complainant, 
in view of the stipulation, an order of an award of repara- 
tion in the sum agreed upon by the parties is hereby entered. 


RESALE 
Diligence required in mening. 


RIGHT TO RECOVER COST OF TRAVEL EXPENSES 
LACK OF 
The cost of travel expenses of complainant to personally 
handle the resale of apples is not properly allowable as an 
item of damages as there was no evidence to show that 
the resale could not have been handled satisfactorily by 
the broker who negotiated the original sale... .ccccccscsscue 


ROLLING ACCEPTANCE FINAL 
Liability for damage to shipment under contract terms of................... 


SALE BY DESCRIPTION 
EVIDENCE SHOWING 
Where complainant alleged that it sold to respondent a 
number of bushel baskets of Starking Delicious apples, 
U.S. No. 1 Grade, 2% inch minimum, and a number of 
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SALE BY DESCRIPTION—Continued 


EVIDENCE SHOWING—Continued 

E bushel baskets of Jonathan apples, U. S. No. 1, 2% inch 
~ minimum, and it does not appear that respondent’s agent 
examined or had the opportunity to examine all the apples 
which were used to fill the contract after they had been 
graded, sized, and checked, it is concluded that the trans- 
action was a salé by description and not a sale on the 
basis of an inspection by respOndeMta. nn eeccecscncsesessscescnnsenesee 


SET-OFF 
DAMAGES FOR BREACH OF CONTRACT 
Since the baskets of Starking Delicious apples were not of 
the size specified in the contract, respondent is entitled to 
set-off against the contract price any damages which re- 
suiléed) frorn: Comnpilainicinik’ ei: DiC dik scant 


For BREACH OF WARRANTY 
Since the tomatoes shipped failed to meet contract specifica- 
tions, respondent is entitled to set-off against the contract 
price its damages for breach Of Warrant y....ccecccecccccseccssnsceeenssenee 


BASED ON LOSS OF PROFIT 
In order to recover special damages based upon the loss of 
profit of a resale, it must be shown that such damages 
were within the contemplation of the parties. eee 


In order to reeover special damages based upon the loss of 
profit of a resale, it must be shown that such damages 
were within the contemplation of the parties and requires 
proof that the seller knew of the terms of the contract of 
MOORING 2a ccs Seeker ete a ara 


STATUTE OF FRAUDS 


APPLICABILITY OF, OF CALIFORNIA 
The California statute of frauds has been held to be pro- 
cedural in its effect and therefore not applicable to repara- 
tion proceedings under the Perishable Agricultural Com- 
PRRCIRE ate Re ok ee ieee ar da ees 


Where complainant sold and tendered for delivery to re- 
spondent 168 barrels of brine cherries, and the broker 
negotiating the sale sent its sales memorandum to each 
party, but where respondent relied on the California Statute 
of Frauds as a defense inasmuch as it signed no contract 
or any other written document agreeing to purchase the 
cherries, held, reparation proceedings are not barred by 
the statute. The Statute of Frauds is procedural and not 
substantive, and an oral contract is not void but voidable 
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APPLICABILITY OF, OF CALIFORNIA—Continued 
in the state courts, and there is nothing in Federal law 
which prohibits the enforcing of such a contract under 
the Perishable Agricultural Commodities Act... icccccscssseem 


APPLICABILITY OF, OF MICHIGAN 
Where respondent claimed an oral contract was not enforce- 
able as violative of the Michigan Statute of Frauds, held, 
the Michigan Statute of Frauds is procedural rather than 
substantive law and not applicable to contracts made the 
subject of a complaint under the act. .cccceccsccsmecsnesescsnseseneenee 


APPLICABILITY OF, OF NEW YORK 
Where respondent claimed an oral contract was not enforce- 
able as violative of the New York Statute of Frauds, held, 
the New York Statute of Frauds is procedural, rather than 
substantive, and not applicable to contracts made the sub- 
ject of a complaint under the act. Where a purchaser admits 
the purchaser in a telegram, such writing is sufficient to 
exempt the contract from the provisions of the statute of 
Pama RY FE FR sce ste cce eects 


INAPPLICABILITY OF, TO CONTRACT OF PURCHASE AND SALE 
Telegram sufficient writing for exemption Of... ccc 


INAPPLICABILITY OF, TO CONTRACT UNDER ACT 
State statutes of fraud are not applicable to contracts of sale 
which have been made the subject of a complaint under 
hb nebet a Tete use ate oe Re ee ee 


STAY ORDER 
Pending issuance of another O1der...cccccccccsseccsscsssesssctemenssessseee 
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SUIT 
LIQUIDATION OF PLEDGE PRIOR TO INSTITUTION OF 
Where complainant alleged that respondent acted as broker 
in negotiating the sale by complainant of six carloads of 
oranges and that respondent collected the purchase price 
from the buyer but failed to remit the purchase price 
less brokerage to complainant, for which the latter claims 
an award of reparation, and respondent denied that it is 
indebted to complainant because sufficient security was 
turned over to complainant to liquidate all of this indebted- 
ness, held, that a security volunteered by a person to secure 
the indebtedness of another need not be liquidated before 
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the creditor can sue the debtor on the transaction and, 
therefore, complainant is entitled to an award of reparation 
00 =F in the amount owed by respondent to complainant.................... 266 


SUITABLE SHIPPING CONDITION 
ORCTy OT WIG Oia eee 


EXTENT OF WARRANTY OF 
Where the buyer’s address differs from the specified destina- 
tion, it is, held, that there is no presumption that the pro- 
duce will be diverted elsewhere, and even knowledge on the 
part of the seller that the produce will be shipped beyond 
the point specified in the contract does not extend the 
warranty to other destinations....__._____.___..... 699 


FAILURE TO ESTABLISH PRODUCE WAS NOT IN 
Where complainant claimed reparation for the purchase price 
of cantaloups sold to respondent which complainant repre- 
67k sented as being satisfactory for markets between California 
and Chicago, Illinois, and for hauls of not more than seven 
or eight days, and complainant further alleged that re- 
L67 spondent diverted both carloads to Atlanta, Georgia, and 
failed to pay for one of the carloads, and respondent alleged 
that because the melons in one car were not in suitable 
shipping condition he suffered a loss of profits as alleged 
133 in his counterclaim, held, that respondent has failed to 
establish any breach of implied warranty of suitable ship- 
ping condition and, therefore, reparation should be awarded 
to complainant in the amount of the agreed purchase 


+ i price of the carload of cantaloups in controversy, and the 

-_— countevelainm: he: dismissed: ec ES 
14, ¢ 
14. F ee 


j INAPPLICABILITY OF WARRANTY OF 

Where complainant sold a carload of potatoes to respondent’s 
agent, and where respondent’s agent took dominion over 
them, prepared the bill of lading, gave shipping instruc- 
tions to the railroad, and shipped the potatoes to respondent, 
held, it was not a straight f.o.b. sale but a local sale and 
f.o.b. as to price only, and the warranty of suitable shipping 
condition did not apply, and respondent was ordered to pay 
to complainant, as reparation, the balance of the agreed 
TROGIR FE oss aes csc sana eee eras 636 


Percentage of decay Showing lack Of ....cecceccccccccnsesneenmnmenmnnen 199 
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RULE OF 

In an f.o.b. sale of a reconsigned, rolling, or tramp car, the 
seller is required to deliver goods in suitable shipping 
condition, and in such case this means that the commodity 
at the time of sale is in a condition which, if the shipment 
is handled under normal transporation service and condi- 
tions, will assure delivery without abnormal deterioration 
at the destination specified in the contract of sale... 3816 


TERM OF, AS DEFINED IN REGULATIONS UNDER ACT 
Section 46.24(j) of the regulations under the act defines “suit- 
able shipping condition” to mean that the produce, at the 
time of billing, is in a condition which, if the shipment is 
handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration 
at the destination specified in the contract of sale..................... 77 


SUITS 
Right of agent to sue upon contract entered in his own name........... . 425 


SUSPENSION OF LICENSE 
For repeated and flagrant violations of the act by failing to pay 


for numerous Shipments Of Produce... neeeeccesscesneesenemeessnenessemesssinssensesinese 554 
TOLERANCE 

Maximum of, for undersize apples as within U. S. standards.......... 154 

Permissible percentage of, fOr GeCAY......ceeccceeccnsecnsnsesneemnessiseetnstinssesnsetnessstseunee 48 


TRAVEL EXPENSES 
UU i UPN GUN scat Sccsasseibecccce te nctendenccamon 723, 994. 


UNENFORCEABLE CONTRACT 


For LACK OF CERTAINTY AS TO PRICE 

Where respondent agreed to sell and deliver to complainant 
five carloads of potatoes in May and ten carloads of pota- 
toes during June at the ceiling price at the time of ship- 
ment plus a brokerage charge, and the price control regula- 
tion terminated June 5, held, the contract can only apply to 
the shipments made or required to be made before the 
termination date as the agreed basic price could not be 
ascertained after that date, and the provision for broker- 
age which brought the price above the ceiling price was 
separable from the main contract and could not be relied 
mpot: to evind. the eOmr neh ac 752 
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VERIFICATION Page 
Or ANSWERING STATEMENT OF FACTS 
In the absence of filing of an opening statement of facts, or 
of filing statements not properly sworn to, as in the instant 
case, only the evidence contained in a properly sworn com- 
plaint and answer and the matters contained in the in- 
vestigation report are considered in reaching the decision 
Wish: wae: déwe: in: tiie Case... ee 293 
VIOLATIONS OF ACT 
Drie: OE COMIN acts ice, sales ler se eee 132 
DP NI Re SOI iii Pe 69 
Paiiure to correctly account... 831 
Wiis cine ties re. ee ee 132, 
197, 752, 862. 
Failure to deliver in accordance with terms of contract......................45, 844. 
Failure to keep accounts Amd records. accceccescsecsscsmseerssnetnemscenseenesnesnese 1004 
FAILURE TO PAY 
Balance dune on resale of lettuce. cn 823 
Balance: of: joint: account: loeees.cs te hen ee 563 
Balance 6f pusenase pree@...c 37, 
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389, 391, 432, 540, 548, 552, 554, 557, 559, 561, 566, 
572, 610, 614, 616, 644, 656, 658, 672, 674, 676, 678, 
680, 704, 712, 717, 721, 723, 726, 729, 735, 737, 740, 
742, 744, 746, 764, 805, 811, 815, 844, 848, 860, 895, 
897, 935, 938, 948, 951, 989, 993, 998, 1000, 1002, 1005, 
1016, 1037, 1041, 1044, 1072, 1074, 1076, 1086, 1091, 

1095, 1099, 1160, 1165, 1178, 1191, 1193. 


Purchase price for numerous shipments Of Produce........ccccccc 554 


Rejection of commodity without reasonable CaAUse........-ccccsecccssseseeeene 77, 276, 
283, 315, 371, 530, 623, 723, 726, 729, 735, 789, 809, 
817, 823, 901, 918, 924, 943, 1017, 1167. 


WAIVER 
Of furnishing of federal inspection certificate and the invoice......... 89 
WARRANTIES 
RUPENLONA AOE -PIPGOL OL CPUCTICC OE scsinc cscs cccccbacsessiccsretaaeenncanspo nance binces 144 
Evidence of meeting: comcition: of. :nciscciccsccick lsc eeccelcecinccecteone 425 


WORDS AND TERMS OF CONTRACT 


ADMISSIBILITY OF EVIDENCE EXPLAINING MEANING GIVEN TO, BY 
USAGE IN TRADE 

Evidence is admissible to explain the meaning which usage 

has given to words or terms ag used in any particular 

trade or locality. Valid usages concerning the subject mat- 

ter of a contract of which the parties are chargeable 

with knowledge are by implication incorporated therein, 

unless expressly or impliedly excluded by its terms, and 

are admissible to aid in its interpretation, not as tending 

to contradict or vary the contract, but upon the theory 
that the usage forms a part of the contract..occceen 89 


Meaning of term Misrepresentation.......eccsccscsmecsenenseseeiseeusennsesssinaeee 521 
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COURT DECISIONS 
JANUARY-DECEMBER 1954 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATIVE DETERMINATION 
In Judicial review will not probe into mental processes of the 
i acces tse step et ee 


ADMINISTRATIVE REMEDY 
ORDER No. 7 (MILWAUKEE, WISCONSIN) 

Where the United States sought to collect administrative 
assessments and marketing service charges from defendant 
handler and defendant handler, although admitting non- 
payment, denied the legality of the order but had not 
availed itself of the applicable administrative remedy pro- 
vided in Section 8c (15) (A) of the Act, held, that such 
administrative remedy must be exhausted before this court 
has jurisdiction over such a defense and, as defendant ad- 
mitted non-payment, plaintiff is entitled to judgment. The 
court referred to its reasoning in Kewaskum Dairy company 
and William H. Heinemann Creameries, Inc. v. Herbert H. 
Erdmann and Charles F. Brannan, 11 A.D. 834.000... cscs 


Unless, has been exhausted court is without jurisdiction... 


CONSTITUTIONAL LAW 


Reference is made to a previous decision upholding the constitu- 
tionality of the act and holding that the Secretary of Agricul- 
ture’s financial interest in issuing the order is so slight that it 
Wotsld: ot aifoct: Tria, Succinate secs recesses 


COOPERATIVES 
Contribution of, to the regulatory PrOQvam uu. eccecccenesssessecssnseecsnesenseteseene 


DISCRETION OF SECRETARY 
Interpretation and construction Of Statute... cccccccccccsesesacessensemsseesnnneenesee 


DISMISSAL 
ASSESSMENT AGAINST NON-MEMBERS OF COOPERATIVE 
Where complainants, who were not members of any qualified 
cooperatives, sought an injunction to prohibit deductions 
from the producer settlement fund for payment to quali- 
fied codperatives for market-wide services, the court held, 
that these services were necessary to effectuate the pro- 
visions of the order, and as the purpose of the Act is to 
secure a uniform price to all milk producers, such purpose 
fails if members of a cooperative receive a lower price for 
their milk than non-members, and thus payments should be 
borne equally by all producers. The injunction is denied, 
gurac tine, ccm amit ies EAU oases sasccccsescnieprctcsteeecccne 
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DISMISSAL—Continued 
Complaint dismissed where plaintiffs had no justiciable interest... 


LACK OF JUSTICIABLE INTEREST 
Where plaintiffs’ milk was not subject to regulation under 
the New York milk order, the court held, that plaintiffs 
have no standing in court to challenge the legality of the 
order which fixed minimum prices for milk sold within 
the marketing area which differed from that sold outside 
UI ce ea a ete cy ote scans 


Of suit for injunction to prohibit assessment against non-members 
for payment to cooperative for market-wide ServiCes..........cccce 


DISTRIBUTION OF FUNDS 
STAY OF, PENDING APPEAL 
Pending appeal, preliminary injunction continued and funds 
disputed to be held in escrow or, if distributed to coopera- 
tives, cooperatives to file a surety bond plus a written 
agreement to repay any amount found due on final judg- 
NE snc icssctnascc ei aaconcacteepteesansn tek abana no saat dacstaseapans incase 


JUDICIAL REVIEW 
ADMINISTRATIVE DETERMINATIONS IN 
Where plaintiff handlers sought a review of the ruling by the 
Judicial Officer of the U. S. Department of Agriculture, 
dismissing their petitions filed under Section 8c (15) (A) 
of the Act, claiming said dismissal was in error in that; 


(1) there was insufficient proof in the record of inter- 
state commerce; 

(2) the order does not tend to effectuate the declared 
policy of the Act: 

(3) the proceedings prior to promulgation were illegal 
as the Secretary did not examine the record, and the 
Secretary’s financial interest in issuing an order made his 
decision unconstitutional; and 


(4) that plaintiffs were not granted a fair hearing, 
the court held, that the Act confines judicial review to 
determining whether, on the record, the ruling of the 
Judicial Officer was in accordance with law, and, as an 
examination of the record discloses substantial evidence 
in support of his ruling, such ruling is deemed to have 
been made in accordance with the law. The court also held 
that it will not inquire into the mental processes of ad- 
ministrative agencies. With reference to the Secretary’s 
having a financial interest in issuing an order, it referred 
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JUDICIAL REVIEW—Continued 


ADMINISTRATIVE DETERMINATIONS IN—Continued 
to its previous ruling in Kewaskum Dairy Company and 
William H. Heinemann Creameries, Inc. v. Herbert H. Erd- 
mann and Charles F. Brannan, 11 A.D. 884 ....ccccccccccccccensencencesneenee 


Limitation of, under the Aet..ss eee 


PROPER PARTY TO ACTION IN 
The Secretary of Agriculture has exclusive authority to issue 
and enforce marketing orders under the Act, and a Market 
Administrator is not a proper party defendant in a review 
PUTCO CON SN ec ttc eyesore ocean 


Will not make inquiry into an administrative agency’s quasi- 
Vereen cata vie LOUIE NRE ncn gests pnestescessetnccnsccerneectcontrcoe 


JURISDICTION 
Administrative remedies must be exhausted before the court has... 


JUSTICIABLE INTEREST 
Where complainants milk is not subject to regulation under an 
order, they have no justiciable interest and no standing to 


OUIINE IE ssc since cacesesnknC ct ciatccactaeivscparetoscep anaes saecooaactes telco aria 


MARKETING SERVICES DEDUCTIONS 
SPEsereaT ch De Tie OUI ogo ecoeccosccecaree esteem ee eee 


MINIMUM PRICE 
Where complainants milk is not subject to regulation under an 
order, they have no standing to complain of the minimum price 
SER TRIN Ce ONO oe eee 


ORDER NO. 7 (MILWAUKEE, WISCONSIN) 
Issued in accordance with the requirements of the ACt....c.ccccccccno 


Handlers challenging the legality of, must proceed under Section 
8c(15) (A) before seeking judicial review. .ceccccccccssscsssseseesnseseecseeuee 


ORDER NO. 27 (NEW YORK) 
Where complainants milk is not subject to regulation under an 
order, they have no justiciable interest and no standing to 
TID cca atch ik ci ars een nas eR A 


SECRETARY’S FINDINGS OF FACT 
BASIS FOR CouRT’s DECISION 
Where the proceeding was not de novo, and the Secretary 
has made findings of fact based upon substantial evidence 
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SECRETARY’S FINDINGS OF FACT—Continued Page 


BAsISs FoR CourT’s DEcIsSION—Continued 
in the record, the court must rely upon such findings and 
may not substitute its judgment for the ventana find- 


ings of fact and conclusions thereon.................... ee 
STATUTES 
Construction and interpreter cre nce cterststrierecricrcrcnce IBOD 


PACKERS AND STOCKYARDS ACT, 1921 


ADMINISTRATIVE PROCEEDING 


REQUIREMENT OF APPRAISAL OF ISSUES IN CONTROVERSY 
In an administrative proceeding the only essential require- 
ment is that the party proceeded against be reasonably ap- 
prised of the issues in controversy, and any such notice is 
adequate in the absence of a showing that a party was 
NS a eo a ee a eo | 


APPROPRIATION ACT 
Power of Congress to make legislation permanent by method of..... 102 


BRIBING WEIGHMASTERS 
RR NR cs ieee 


CEASE AND DESIST ORDER 


VIOLATION OF 

Where complaint was filed to restrain defendant from further 
disobedience of the cease and desist order issued December 
14, 1945 (4 A.D. 984) and to recover forfeiture as pro- 
vided by the act, the Court ordered the defendant to make 
payment of the agreed amount of the forfeiture and per- 
manently enjoined the defendant from violating the cease 
and desist order of December 14, 1946 ..cccccccccccsssunnnnnnnn O80 


CIVIL REMEDIES 


NATURE OF LIABILITY FOR VIOLATIONS OF PROVISIONS OF 
Although the Act provides for both civil and penal liability 
for violations of its provisions, under the order of the 
Judicial Officer petitioner is not sentenced to imprison- 
ment or fined, since the order invokes only civil administra- 
tive remedies and there can be no argument but that the 
cease and desist portion of the order falls within that 
category, and the suspension of petitioner’s privilege to 
trade as a cattle dealer in the Union Stockyards is not 
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CIVIL REMEDIES—Continued 


NATURE OF LIABILITY FOR VIOLATIONS OF PROVISIONS OF—Continued 
primarily punishment for a past offense but is a necessary 
power granted to the Secretary of Agriculture to assure a 
proper adherence to the provisions of the Act............... 


CONGRESS 


POWER OF, TO MAKE LEGISLATION PERMANENT 
Congress has the power to enact permanent legislation in an 
appropriation act, and the insertion of the word “hereafter” 
by Congress as a method of making legislation permanent 
is & Weli-RNOW  PYACUCE oo a ee 


EVIDENCE 


UNWILLFUL DESTRUCTION OF DOCUMENTS NoT CONSTITUTING SUP- 
PRESSION OF 

Where the prior statements of the four weighmasters were 
lost or destroyed, and the Government was unable to pro- 
duce them at the hearing upon petitioner’s demand, /eld, 
that petitioner’s contention that this amounted to a sup- 
pression of evidence and has resulted in a denial of due 
process cannot be sustained, since there is no suggestion 
that the destruction of the statements was willful, and no 
prejudice to petitioner resulted from the destruction of 
the statements 


FINDINGS 


SUPPORTED BY SUBSTANTIAL EVIDENCE 
The Court ruled that on the record as a whole, substantial 
evidence supports the findings of the Judicial Officer and 
that his findings are sufficient to support the order issued 


HEARING EXAMINER 


SCOPE OF FUNCTIONS OF 

Where petitioner protested that the hearing examiner ordered 
the taking of the testimony of each weighmaster witness at 
one sitting, the Court ruled that while administrative con- 
venience or even necessity cannot override the constitu- 
tional requirements of due process, in administrative hear- 
ings, the hearing examiner has wide latitude as to all 
phases of the conduct of the hearing, including the manner 
in which the hearing will proceed 


NOTICE OF HEARING 
Requirement of appraisal of issues in CONtTOVETSY........cccccecn 
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ORDER OF INQUIRY Page 


ADEQUACY OF 

Petitioner’s contention that the order of inquiry was fatally 
defective for lack of specificity in that it refers to “divers 
other times during the year 1950”, held, to be erroneous, 
since the weighmasters admittedly accepted cash payments 
on numerous occasions from many dealers and knew for 
certain which dealers paid them for false weights, but 
there was no doubt that the weighmasters gave false 
weights, even though they could not supply the minutia 
at the hearing because they did not keep any records of 
their illegal and dishonest transactions. .......cccscccsssscssescsensceee 102 


LODE HOS 


STAY OF EXECUTION 


PENDING PAYMENT OF FINE 
The indictment in this case charged that defendant, a dealer 
of hogs, on 19 different occasions during 1950, caused a 
weighmaster to show weights in excess of the true weights 
and to make false entries in the stockyard company’s 
records. On March 30, 1954, the court found the defendant 
guilty and ordered him to pay a fine of $1,500, and in view 
of the character of the defendant, the court held that this 
is not a case for probation and stayed the execution for 30 
days, giving the defendant time to pay the amount of the 
Ndi ea Sat ee 


SUSPENSION OF REGISTRATION 


ORDER OF, AFFIRMED BY COURT 
Where petitioner sought a review of an order of the Judicial 
Officer suspending petitioner’s registration under the act : 
as a dealer in livestock in the Union Stock Yards, Chicago, 
Illinois, and directing petitioner to cease and desist from 
obtaining false weights from weighmasters and causing 
false entries to be made in accounts and records, and to 
keep full and correct accounts and records, upon review of 
this case the United States Court of Appeals for the 
Seventh Circuit affirmed the order of the Judicial Officer, i 
acting for the Secretary of Agriculture... ccc 102 
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SCOPE OF ORDER OF 
Petitioner’s contention that the phrase, “any violation of the 
Act,” is limited to any provision of the Act relating to 
solvency or financial responsibility, is not well taken, for, 
to support the position of petitioner would be to construe 
the statute in a spirit of “mutilating narrowness”............... 102 
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VIOLATIONS OF ACT 


Making false entries in stockyard company’s records...... 
Dentuve. of Tabet fie nn 
Showing weights in excess of true Weights... 


Violation of cease And GeSiSt OY GON .....:.cccccccccccccccsccescseccsesessoseee 


WITNESSES 


CREDITABILITY OF, DETERMINED BY HEARING OFFICER 


Where petitioner attacked the admissibility and the probative 
value of the testimony of the weighmasters on the ground 
that four of them had previously given sworn statements 
denying the charges made herein, the Court held that 
petitioner’s contention is without merit, since the hearing 
officer observed these witnesses upon the stand and the 
matter of their creditability was for him to decide........... 
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APPENDIX A 


CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 


AVON DairY COMPANY ET AL. v. EISAMAN (D. C., N. D. Ohio, 1946), 
69 F. Supp. 500. Denial of application to postpone effective date of 
rter Pion 0 5 a ees ee es ae nec e 6: 72 


Agricultural Marketing Agreement Act of 1937 


ALLEN v. SCHMIDT. SCHULMAN ¥v. JAEGER (Cir. Ct., Waukesha Co., 
Wis., 1951). Right of board of directors of co-operative association 
Of producers to cast vote in referemdUM. nn .nncccccsececccsssooeecssmereesssseennesssoussseceseennee 10: 731 


BABYLON MILK AND CREAM COMPANY (KASS, CHARLES) v. CHARLES 
F. BRANNAN, SECRETARY OF AGRICULTURE OF THE UNITED STATES. 
(U. S. D. C., N. Y., 1950) + Ruling of Judicial Officer affirmed— 
Denial and granting of motions for summary judgment—Dismissal 


of complaint 10: 1389 





BAILEY FARM Dairy Co. ET AL. v. ANDERSON (C. C, A., 8th Cir., 
1946), 157 F. 2d 87. Legality and constitutionality of classification 
NAMIE AE NNN Ors cass sess scree eaesecr cas tecnico chet esate cores 6: 611 


BAILEY FARM Dairy Co, ET AL. v. JONES (D. C., E. D. Mo., 1945), 61 
Rr, BUREN ete, CMU TICE IOND OF WRT cases nssccctecsecceicnc pa 


BALAZS ET AL. (AVON DAIRY COMPANY ET AL.) v. ANDERSON, SECRE- 
TARY OF AGRICULTURE ET AL. (D. C., N. D. Ohio, 1948), 77 F. Supp. 
612. Administrative law—Scope of judicial review of milk order 
issued by Secretary—Conclusiveness of findings made by Judicial 
Officer—Function of interrogatories and production of records— 
UN re oc a isc oscars csc sc ele eearresLescdenn ots nicbiceia ios 9: 665 


BALAZS ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE ET AL. (U, S. 
D. C., N. D., Ohio, 1949), 87 F. Supp. 119. Milk regulated under 
Order No. 75 as affecting interstate commerce—Commerce—Regu- 
lation of intrastate commerce substantially affecting interstate 
INST ocr ad aed cpecaerscchtin pce se ts seeakst Sige satcotsaptcicp satin ORT 9: 737 


: 43 


or 


BARRON Coop. CREAMERY ET AL. v. WICKARD (C. C. A. 7th Cir., 1944), 
140 F. 2d 485. Reclassification of milk downward as not authoriz- 
BEA A NN sce reese ea acceler eed co 3: 692 





*Cumulative Index-Digest and Subject-Index of the court cases will be found in 
the December issue (No. 12) of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 
S.A, DD. 3087: 6 A. D. 1988: 7 A. DB. 1871: § A. D. 1686; 9 A. D.. 1698: 10 A. BD 
1734; 11 A. D. 1326; and 12 A. D. 1606—Ed. 

fUnreported Court decision published in Agriculture Decisions—Ed. 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 


BEATRICE CREAMERY COMPANY ET AL. v. ANDERSON (D. C., D. Kan. 


1947), 75 F. Supp. 363. Validity of Order No. 68—Inapplicability 
of de minimis doctrine—De novo hearing—Assailed findings sup- 


ported by evidence—Failure to spread parity upon record... cco 6: 


CHAPMAN v. UNITED STATES (C. C. A., 8th Cir. 1943), 189 F. 2d 327. 
Validity of producer-settlement fund Provisions Of ACb....ccccceccceecnceueeemee 3: 


COSGROVE ET AL. v, WICKARD (D. C., D. Mass, 1943), 49 F. Supp. 
232. Bona fide producer—Findings of Secretarry....ccsccccccccsoccssccesecsnsennes y 


CRULL v. WickKarD (C, C. A., 6th Cir., 1943), 187 F. 2d 406. Findings 
of fact by Secretary as to petitioner’s status as handler sustained... 3: 


CRULL v. WICKARD (D. C., W. D. Ky., 1941), 40 F. Supp. 606. Scope 
Of judicial review Of Secretary's BCtiorr. nanan eccssccseecsseneesesscnesnesssneesinesssmnesnee 3: 


CRYSTAL LAKE DAIRY COMPANY v. CHARLES F, BRANNAN. (U. S. D. 


C., N. D. Ill., 1951). + Validity of amendment to Order No. 41—Jus- 
ticiable interest—Challenge of validity of amendment to Order No. 
41—Lack of justiciable interest as not justifying institution of 
action—Limitation of judicial review of ruling of Judicial Officer— 
Actions of Secretary justified by evidence—Compliance with re- 
quirements of notice of promulgation hearing—Evidence—Burden 


of proof showing unlawful action—Weighing of evidence by court..10: 


DAIRYMEN’s LEAGUE CO-OPERATIVE ASSOCIATION, INC. v. ANDERSON 


(D. C., N. D. N. Y., 1947). ¢ Order No. 27—Reclassification of milk 
—Interpretation of Article III, Section 2(7)—Meaning of term 
“delivery to a purchaser’”—Permissibility of classification based 
on plant movement rather than ultimate utilization—Stipulation 
by subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts — Administrative proceeding — Inapplicability 
of strict rules of evidence—Effect of failure to establish substan- 
tial injustice—Statutes—Consideration of exception to II-A clas- 





DAIRYMEN’S LEAGUE COOPERATIVE Ass’N., INC. v. BRANNAN, SECRE- 


TARY OF AGRICULTURE (U. S. C. A., 2d Cir., 1949), 173 F. 2d 57. 
Classification of milk—Class II-A—Status of handler determined 
by location of approved plant—Element of III-D classification of 
milk—Inapplicability of III-D classification—Purehaser’—Inap- 
plicability of term used in regulation—Construction of phrase “not 
a handler”—“Handler,” meaning of phrase—Delivery of cream to 
handler—Divisions of corporations found not separate jural per- 
sons—Inapplicability of milk market administrator’s interpretation 
of regulation relative to manufacturing plant as distinguished from 
distributing plant—Milk not subject to III-D classification—Courts 
—Review by court of erroneous stipulation—Complaint of action 
of Judicial Officer not considered by court—Judicial Officer’s re- 
fusal to accept stipulation as final, approved by court—Duty of 


fUnreported Court decision published in Agriculture Decisions—Ed. 
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court relative to existing rights and obligations—Repudiation of 
agreed interpretation of regulation approved by court—Adminis- 
trative law—Usage in reliance on administrative interpretation— - 
Estoppel—Choice of reasonable construction of regulation—Test “4 
of reasonable construction of regulation—Judicial review of valid- " 
ity of regulation—Reopening of proceeding—Wayward and vacil- 
lating administration of regulation affecting third parties—Char- 
acterization by court of difficulties involved in administration of 
milk orders—“Multifarious ramifications’—“Supernatural powers” 
—‘Fantastic proliferation” —“Verbal mazes”... cess 93 152 


ELM SPRING FARM, INC. ET AL. v. UNITED STATES (C. C. A. 1st Cir., 
1942), 127 F. 920. Co-operative associations—Handler, who iz........... 3: 540 





FAIRVIEW CREAMERY, INC. v. WICKARD (D. C., D. Maine, 1942), 42 
F. Supp. 757. Calculating freight rates to determine allowances 
I NI ns erngenteerinenerreniernne 3: 608 


GRANDVIEW Dairy, INC. v. JONES, WAR Foop ADM’R, ET AL, (D. C., 
E. D., N. Y., 1945), 61 F. Supp. 460. Administrative law—Judicial 
review—Market service payments—Inapplicability of doctrine of 
res judicata to decisions of administrative officers and boardsg............ 5: 510 


GRANDVIEW Dairy, INC. v. JONES, WAR Foop ADM’R, ET AL, (C. C, A. 
2d Cir., 1946), 157 F. 2d 5. Disallowance of market service pay- 
ments upheld—Conclusion—Findings—Substantial evidence............... 6: 390 


SOT 


SANIT 


GRANT ET AL, v. EZRA TAFT BENSON, SECRETARY OF AGRICULTURE OF 
THE UNITED STATES, ET AL. (U. S. D. C., D. C.). + Dismissal—As- 
sessment against non-members of cooperative—Payments to coop- 
erative for marketwide services—Order No. 27 (New York)— 
Secretary’s findings of fact based on court’s decision—De novo 
proceeding—Stay of distribution of funds pending appeal....................... 13: 1203 


GREEN VALLEY CREAMERY, INC. v. UNITED STATES ET AL. (C. C. A. 
1st Cir., 1939), 108 F. 2d 342. rere of Order No. 4—Construc- 
tion of ‘administrative PUN a is csecscreroscascatis SAL a, SO 


GUDGEL, Boyp v. L. S. IvERSON, DEPUTY MARKET ADMINISTRATOR OF 
THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. S, Gov- 
ERNMENT (D.C. U.S., W. D., Ky. at Louisville, 1949), 87 F. Supp. 
834. Dismissal—Action to enjoin milk market administrator from 
pooling milk—Lack of jurisdiction of court to entertain handler’s 
complaint—Exhaustion of administrative remedy under section 8c 
(15) of act—Failure to join Secretary of Agriculture as necessary 
and indispensable party—Effect of failure to prove allegation in 
complaint—Injunction—Suit to enjoin subordinate of Secretary 
not maintainable—Justiciable right—Effect of commingling of pro- 
ducer’s milk with that of handler—Estoppel—Market administra- 
tor’s action not binding upon Secretary—Court decisions distin- E 
SIN ee ces ns aca cet Soe acerca sent le aocbwas 8: 1406 : 


HOGANSBURG MILK COMPANY, INC. v. JONES, WAR Foop ADM’R, (D. C., 
N. D., N. Y., 1946). ¢ Order No. 27—Reclassification of milk— 
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tUnreported Court decision published in Agriculture Decisions—Ed. 
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Burden of proof as to validity of market administrator’s action— 
Administrative law — Evidence — Weight of evidence — Limited 
authority of court to review Secretary’s action—Effect of failure 
to protest undue delay in making reclassificatiom......-ccccccsnccesemenenene 


Hoop & Sons (H. P.) v. UNITED StTATEs, 307 U. S. 588, 83 L. ed. 
1478 (1939). Amendment of milk order—Finding as to base period 
—Use of postwar period—Unavailability of statistics for prewar 
period—Validity of referendum—Right to vote—Vote by coopera- 
tives—Equalization fund—Reinstatement of amended milk order— 
Finding as to effectuation of policy of act—Constitutional law— 
Due process of law—Validity of equalification provisions of ordev..... 


JOHN E, RosAsco CREAMERIES, INC. v, CLINTON P. ANDERSON, Secre- 
tary of Agriculture of the United States (U. S. D. C., S. D., N. Y. 
1950). + Parties—Dismissal of complaint for failure to substitute 
WE scccscsnsinyrsossnspsstssascosssosnceucansyconccsouesnsncas esas kasscsia beta datetss eisstasgsa ts ceases eo aeasa specs eaesaes 


KEWASKUM DaIRY COMPANY AND WM. H. HEINEMANN CREAMERIES, 
Inc. v. HERBERT H. ERDMANN, INDIVIDUALLY AND AS FEDERAL MILK 
MARKET ADMINISTRATOR FOR MILWAUKEE, WIS. MARKETING AREA, 
AND CHARLES F. BRANNAN, INDIVIDUALLY AND AS UNITED STATES 
SECRETARY OF AGRICULTURE (U.S. D. C., E. D., Wis., 1952). + Con- 
stitutional validity of Order No. 7—Jurisdiction of court—Plain- 
tiff’s motion for preliminary injunctive relief denied—Defendant’s 
motion for order dismissing complaint granted—Constitutional law 
—Secretary’s interest in issuance of milk order not violative of due 
process of law—Administrative law—Exhaustion of administrative 
remedy—Findings set forth in milk order—Jurisdiction of district 
court—Section 8c(15)(B) of act—Section 8c(15)(A) of act— 
Right to challenge milk order under Administrative Procedure Act 
Exhaustion of administrative remedy as required by Agricul- 


6: 1036 


7: 919 


9: 1054 


tural Marketing Agreement Act Of 1937 cccceccccccssssssusnemmnemnll : 884 


LAVERNE Coop CITRUS ASSs’N ET AL. v. UNITED STATES (C. C, A., 9th 
Cir., 1944), 143 F. 2d 415. Exhaustion of administrative remedy..... 


NEw ENGLAND Dairies, INC. v. WICKARD (D. C., D. Vt., 1943), 51 F. 
Supp. 444, Order No. 4—Cooperative, when not a handlev.................... 


New YoRK STATE GUERNSEY BREEDER’S CO-OP v. WICKARD (C, C. A., 
2d Cir., 1944), 141 F. 2d 805. Limited character of judicial review 


od lewality: of milk cdets.cc nc ae eee 
OGpEN Dairy Co. v. WICKARD, SECRETARY OF AGRICULTURE, ET AL. 
(C. C. A., 7th Cir., 1946), 157 F. 2d 445. Judicial review of War 
Food Administrator’s order—Order sustained and affirmed.................. 


PARKER ET AL. v. BROWN (App. from U. S. D. C., S. D., Cal., 1943), 
817 U. S. 341. Jurisdiction of Federal courts—Suit to enjoin en- 
forcement of state legislation—Suit in equity showing irreparable 


{Unreported Court decision published in Agriculture Decisions—Ed. 
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damage—Federal Anti-Trust Act—Marketing program under Cali- 
fornia Agricultural Prorate Act not within scope of Federal Anti- 
trust Act—California Agricultural Prorate Act not in conflict 
with Agricultural Marketing Agreement Act of 1937—Regulation 
of state industry of local concern—Restrictions imposed by state 
program upon intrastate sales as not violative of commerce clause 
—Effect of Federal inaction upon state regulation of commerce— 
State regulation affecting interstate commerce sustained upon con- 
sideration of all relative facts and circumstances—Supreme Court 
may take judicial notice of available data of raisin industry in Cali- 
fornia—Effect of state program on interstate commerce in absence 
of adoption of marketing program by Secretary of Agriculture— 
SPURNS COUT E COGS CGI NO cscs actin serieogrercensscce 


PARKER v. UNITED STATES (C. C. A., Ist Cir., 1946), 153 F. 2d 66. 
Civil contempt—When contemnor released by discharge in bank- 


PARKER v. UNITED STATES ET AL. (C. C, A., 1st Cir., 1942), 126 F. 2d 
370. Corporations =<:Sntemation—-Contamapt.. aioe see, 


PARKER v. UNITED STATES ET AL. (C, C. A., 1st Cir., 1942), 129 F. 2d 
374, Corporations—Contempt—Discretion EEG eesti tote 


PARKER v. UNITED STATES ET AL. (C. C. A., 1st Cir., 1943), 1385 F. 2d 
54, Cornonttions—Oouhunnt-—~Campetaninny OS a ees 


QUEENSBORO FARM PRopUCTS, INC. v. WICKARD (D. C., E. D., N. Y., 
1942), 47 F. Supp. 206. Order No. 27—Use classification........................ 


QUEENSBORO FARM PRopucts, INC. v. WICKARD (C. C. A., 2d Cir., 
1943), 187 F. 2d 969, Order No. 27—Use classification........0...ccccccoecee < 


RENKEN Dairy Co. (M. H.) v. WickKarp (D. C., E. D., N. Y., 1942), 
45 F. Supp. 332. Order No. 27—Market service payments...............0... 


RENKEN Dairy Co. (M. H.) v. WicKARD (D. C., E. D., N. Y., 1942), 
47 F. Supp. 212. Order No. 27—Use classification... ecccceccsecescesecesee 


ROBERT ET AL. v. RICHARD D. APLIN, Referendum Agent, U. S. De- 
partment of Agricultural and Federal Milk Marketing Administra- 
tor of the Lowell-Lawrence Federal Milk Marketing Area (U. S. 
D. C., D. Mass, 1950). + Motion to dismiss granted for lack of 
jurisdiction — Secretary of Agriculture indispensable party — 
Actions-of market administrator within discretion of Secretary— 
Actions of market administrator as agent of Secretary........cccccccun 


SAUQUOIT VALLEY FARMERS COOPERATIVE, INC. v. WICKARD (D. C., 
N. D., N. Y., 1942), 45 F. Supp. 104. Strict compliance with pre- 
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SHAWANGUNK Co-op. DaIRIES, INC. v. JONES (D. C., S. D., N. Y., 
1945), 59 F. Supp. 848, Accounting by handler for milk received 
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fUnreported Court decision published in Agriculture Decisions—Ed. 
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SHAWANGUNK Co-op. DAIRIES, INC, v. JONES ET AL, (C. C. A., 2d 
Cir., 1946), 153 F. 2d 700. Accounting by handler for milk received 
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SHAWSHEEN Dairy, INc. (D. C., D. Mass., 1942), 47 F. Supp. 494. 
Claims against milk handler provable in bankruptcy. .....c.ccccoccces--- 3: 619 


5: 576 
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SPRAGUE DAIRY COMPANY ET AL, v. ANDERSON (U.S. D. C., N. D., Ill., 
1946). + Validity of Order No. 69—Promulgation hearing record— 
Substantial evidence—lInclusion of contested county and townships 


Bah, MUG COUR Ck corte epee . 6: 729 


STARK ET AL. v. BRANNAN, SECRETARY OF AGRICULTURE (U. S. D. C., 
D. Columbia, 1949), 82 F. Supp. 614. Order No, 4—Invalidity of 
cooperative payment provisions—Stay order—Producers’ right to 
maintain class action to restrain Secretary against diversion of 
funds from producers’ pool—Action—Right to sue where encroach- 
ment is slight—Right to sue where expense of litigation is borne 
by another party—Power of court to set aside action of Secretary 
—Broad powers of Secretary not unlimited and his wide discretion 
not untrammeled—Lack of power of administrative agency to take 
property of one person for benefit of another—Words and phrases 
—Construction and meaning of word “Incidental”—Application of 
meaning of word “Incidental” relative to term “not inconsistent”— 
Administrative construction of statutes—Legislative history of pro- 
vision of act relative to deductions for payments to cooperative 
DARREN iso ti cotacs ees ingot agra ge eae 8: 637 


STARK ET AL. v. WICKARD (U.S. C, A., D. C, 1944), 186 F. 2d 786. 
Standing of milk producer to seek court review of Secretary’s 
UMN nase cetera ee ee eee 

STARK ET AL, v. WICKARD (Cert, to U. S. C. A., D. C. 1944), 321 
U. S. 288. Right of producer to obtain court review of Secretary’s } 


I a a ee a an ee le oe ae ea 3:121 


TITUSVILLE DAIRY PRODUCTS Cd. v. ANDERSON, SECRETARY OF AGRICUL- 
TURE (U.S. D. C., W. D., Pa., 1945), 7% F. “oul 232. Order No. 27 
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TITUSVILLE DAIRY PRopUCTsS Co. v. BRANNAN, SECRETARY OF AGRICUL- 
TURE (U.S. C. A., 38rd Cir., 1949), + 176 F. 2d 332. Certiorari de- 
nied, 338 U. S, 905. Order No. 27 not regulation of arbitrary na- 
ture—Status as handler under Order No. 27—Regulation of ship- 
ments current in or affecting interstate commerce under Order No. 
27—Status as handler subject to approval by Department of Health 
under Order No. 27—Judicial Officer’s decision holding status of 
petitioner ae Braviclle; Sieve nic enccsecscierncerarsestgcsenceorcrisecnnecpeces RS 


UNITED MILK PRODUCERS OF NEW JERSEY ET AL. v. EZRA TAFT BEN- 
SON, SECRETARY OF AGRICULTURE OF THE UNITED StaTes (U. §S, 
D. C., D. C.). ¢ Lack of justiciable interest—Order No. 27 (New 
York)—Minimum price—Dismissal es eccccscssemenesmesensentusrietmemeiesunee 13: 1201 


re 


tUnreported Court decision published in Agriculture Decisions—Ed., 





1380 CUMULATIVE LIST OF COURT DECISIONS 





Agricultural Marketing Agreement Act of 1937—Continued = Volume: Page F 


UNITED STATES v. ADLER’S CREAMERY, INC. (C. C. A., 2d Cir., 1939), 
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UNITED STATES v. ADLER’S CREAMERY, INC, (C. C. A., 2d Cir., 1940), 
110 F. 2d 482. Injunction—Collection or payment of money................. 


UNITED STATES v. BORDEN COMPANY ET AL., 308 U. S. 188. Provisions 
of Federal Anti-Trust Act not impliedly repealed by Agricultural 
Marketing Agreement Act of 1937—Provisions of Federal Anti- 
Trust Act not modified by Capper-Volstead Act—Court decision 
PRE TNAS BRINN Sr Sedona Ca 


UNITED STATES v. BURLINGTON SANITARY MILK COMPANY, INC., 
(.S2p6 BoD. eres ee + Exhaustion of sheniniakin 
tive remedy .. : Rigi ate can eR ecetg 


UNITED STATES v. ELM SPRING FARM, INC. ET AL. (U.S. D. C., Mass., 
1942), 38 F. Supp. 508. Cooperative associations—Handler, who is... 


UNITED STATES v. GREEN VALLEY CREAMERY, INc. (U. S. D. C., D. 
Mass., 1945), 59 F. Supp. 153. Civil contempt—Effect of discharge 
in bankruptcy upon collection of compensatory fINE.......-ceccsocscssseenerseien 


UNITED STATES v. H. P. Hoop & Sons, INc. ET AL. (U. S. D. C., D. 
Mass., 1939), 26 F. Supp. 672. Validity of Order No. 4—Constitu- 
tionality of Agricultural Marketing Agreement Act of 1937—Stare 
Decisis—Constitutional law—Delegation of legislative power—Due 
process of law—Finding as to base period—Country plant—Equal- 
Temtion Lrrrid— Interstate: Commer ceases ieescseanninnsecesessesesesoseceensnc 


UNITED STATES v. HOGANSBURG MILK CoMPANY, INC. (D. C., N. D., 
N. Y., 1944), 57 F. Supp. 297. Administrative law—Effect of fail- 
ure to exhaust administrative remedies—Market administrator’s 
determination as to amounts due from handler to producer’s set- 
RNP RINE vise cee on ee re ee ee 


UNITED STATES v. LEVINE (C. C. A. 2d, 1942), 129 F. 2d 745. Con- 
viction of employee of market administrator of accepting bribe... 


é 
UNITED STATES v, MARTIN (U.S. D. C., D. Mass., 1948). + Civil con- 
tempt proceedings—Effect of amendment of Secretary’s order sub- 
MiCSeaNBeyAG AN) RTA STATA UAE) RCN chases casas serene Sass 


UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS’ Ass’N, 
Inc. ET AL. (U. S. C. A., D. C., 1950), 179 F. 2d 426. Illegality 
of price-fixing under Sherman Anti-Trust Act—Combination tam- 
pering with price structures unlawful under Sherman Anti-Trust 
Act—lIllegality of “full supply” contracts—Immateriality of amount 
of interstate trade involved in violation of Sherman Anti-Trust 
Act—Violation of Sherman Anti-Trust Act by cooperative asso- 
ciation—Violation of Sherman Anti-Trust Act by cooperative 
association in absence of order or marketing agreement—Criminal 
law—Sufficiency of indictment for violation of Sherman Anti-Trust 
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UNITED STATES v. MARYLAND & VIRGINIA MILK PRODUCERS’ ASS’N, 

Inc. ET AL. (U. S. D. C., D. Columbia, 1949), 90 F. Supp. 681. 
p Grant and denial of motion for judgment—aActivity not constitut- 
ing conspiracy to fix prices in violation of Sherman Anti-Trust Act 
—Evidence failing to establish conspiracy in violation of Sherman 
Anti-Trust Act—Legality of “full supply” contracts under Sher- 
man Anti-Trust Act—Aim of Federal Anti-Trust Laws—Market- 
ing agreements—Exemption from Anti-Trust Laws—Administra- 
tive law and procedure—Judicial review of Secretary’s action in 
adjusting milk prices—Illegality of “full supply” contract under 
Sherman Anti-Trust Act in absence of submission to regulation 
by Secretary—Violation of Sherman Anti-Trust Act by coopera- 
tive association—Evidence failing to establish violation of Sherman 


Pie ERNE LR sisi is et cccccnp clase oeg es boeaeen ae ae ala eee 9: 1498 
UNITED STATES v. RIDGELAND CREAMERY Co. (D. C., W. D., Wis., 
1942), 47 F. Supp. 145. Exhaustion of administrative remedy............. 3: 626 


UNITED STATES v. ROCK ROYAL CO-OPERATIVE, INC, ET AL. (App. from 
U. S. D. C., N. D., N. Y., 1939), 307 U. S. 538, 59 S. Ct. 993, 83 
L. ed. 1446. Constitutionality of act—Validity of Order No. 27.......... 2: 391 


UNITED STATES v. RUZICKA ET AL, (C. C. A., 7th Cir., 1945), 152 F. 
2d 167. Exhaustion of administrative remedy—Judicial review.......... 5: 923 


UNITED STATES v. RUZICKA ET AL. (C. C. A., 7th Cir., 1946), 329 
U. S. 287. Distribution of enforcing authority between courts and 
Secretary of Ag@ricwhtund <i.:00 6c th ete 5: 931 


UNITED STATES v. THE TELLING-BELLE VERNON CO., A CORPORATION; 
ET AL. (U. S. D. C., N. D., Ohio, 1948). + Preliminary mandatory 
injunction—Compliance with milk order while its validity ques- 
UNAM 6 cisco acecccsneb gcc pasate aldose to lad coca amis eare eeal 7: 848 


UNITED STATES v. TITUSVILLE Dairy Propucts Co, (D. C., W. D., Pa., 
1945), 68 F. Supp. 104, Mandatory injunction—Stay of adminis- 
GYALIVE: ROCRECNIGE ns ee ee ee 5: 851 


UNITED STATES v. TURNER Dairy Co, (C. C. A., 7th Cir., 1947), 162 
F. 2d 425. Court enjoining compliance with and restraining viola- 
tion of milk marketing order—Right of government to mandatory 
injunction to compel payments of amounts due under milk market- 
ing order—Interlocutory order—Final decision... .ccscccsssuesemenmun Tt 62 


UNITED STATES v. TURNER DAIRY COMPANY (C. C, A., 7th Cir., 1948), 
166 F, 2d 1. Modification of judgment of lower court by appellate 
court—Filing of reports—Payment of sums due market adminis- 
trator—Exhaustion of administrative remedy—Finding of ascer- 
tainment and determination of parity price—Handler’s right to 
question constitutionality of legislation of administrative order— 
Power of court to determine validity of administrative order— 
Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment... cccccccsccccsssssemeeene 7: 240 
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UNITED STATES v. UNIVERSAL MILK BOTTLE SERVICE, INC., ET AL.. (U. 
S. D. C., S. D., Ohio, 1949), 85 F. Supp. 622. Denial of motions 
to dismiss indictments—Price-fixing—Violation of Sherman Anti- 
Trust Act—lIllegality of price-fixing under Sherman Anti-Trust 
Act—Substantial effect on interstate commerce—Sufficiency of in- 
dictment under Sherman Anti-Trust Act—Effect of movement of 
commodity in interstate commerce—Flow of fluid milk in price- 
fixing conspiracy as constituting interstate commerce—Sherman 
Anti-Trust Act—Order of Secretary of Agriculture as not granting 
immunity for conspiracy to fix prices—Sufficiency of indictment— 
Function of indictment: and information sss neees 

UNITED STATES v. WESTERN FRUIT GROWERS, INC., ET AL. (U.S. D. C., 
S. D., Cal., 1940), 34 F. Supp. 794. Power of Federal Court to pro- 
se a spe eee 

UNITED STATES v. WILLIAM H. HEINEMANN CREAMERIES, INC, (U. S. 
D. C. E. D., Wisconsin), + Administrative remedy—Order No. 7 
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UNITED STATES v. WooD ET AL. (D. C., D. Mass., 1945), 61 F. Supp. 
175. Administrative law—Exhaustion of administrative remedy— 
Action to enforce compliance With COUPES......ccccecsceccsesssccsssensensnunssesunssseeinee 

UNITED STATES v. WRIGHTWOOD DaiRY COMPANY (C. C. A., 7th Cir., 
1942), 315 U. S. 110, 62 S. Ct. 523, 86 L. ed. 726. Effect of intra- 
state commerce competition upon regulation of interstate commerce 


UNITED STATES v. WRIGHTWOOD DairRY COMPANY (C. C, A., 7th Cir., 
1942), 127 F. 2d 907. Powers of Secretary under acta.iecccceeccccccssencnee 
Voer’s Dairies, INC. v. WicKaRD (D. C., S. D., N. Y., 1942), 45 F. 
Supp. 94. Producer, who is—Judicial review of administrative defi- 
a a a 
WADDINGTON MILK Co., INC. v. WicKARD (C. C. A., 2d Cir., 1944), 
140 F. 2d 97. Order No, 27—Use classification... ccecccosmocsssncenscessneesneeeene 
Wawa Dairy Farms, INC. v. WICKARD (D. C., E, D., Pa., 1944), 56 F. 
Supp. 67. Judicial review of Secretary’s ruling—No trial de novo..... 
Wawa Dairy Farms, INC. v. WicKarRD (C, C. A., 3rd Cir., 1945), 149 
F. 2d 860. Validity of milk-receiving station differential......................... 
WEILAND (C, J.) AND SON Dairy Propucts CoMPANY, INC. v. WICK- 
ARD (D. C., E. D., Wis., 1946), 68 F. Supp. 98. Judicial review of 
Secretary’s order—Overpayments—Variation in total butterfat 
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WESTERN FRUIT GROWERS, INC. ET AL. v. UNITED STATES (C. C. A., 
9th Cir., 1941), 124 F. 2d 381. Power of Federal courts to enjoin 
peosecution Of State court Acuna cc cihaisectccsictnceslncreqecns 
WETMILLER Dairy & FARM PRopuctTs Co., INC, v. WICKARD, SECRE- 
TARY OF AGRICULTURE (D. C., W. D., N. Y., 1944), 60 F. Supp. 622. 
Classification of milk in accordance with its utilization at second 
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WETMILLER DarrY & FARM PRODUCTs Co., INC. v. WICKARD (C. C, A., 


2d Cir., 1945), 149 F. 2d 330. Reclassification of milk by Secretary 
—Effect of market administrator’s acquiescence in III-A classifica- 
MRI «cece cesta ia ences cape earner 


WHITING MILK COMPANY v. BRANNAN, SECRETARY OF AGRICULTURE 


(U.S. D. C., D. Mass., 1949). + Ruling of Judicial Officer relative to 
butter provision of Order No. 4 sustained by district court—In- 
terpretation of butter provision of Order No. 4—Consideration of 
rationality of price schedule—Resort to administrative history— 
Policy of butter provision of Order No. 4—Interpretation of report- 
ing and payment provisions of Order No. 4 not inconsistent—Per- 
missibility of segregation of churned butter under Order No, 4— 
Claim of estoppel not well founded—Type of retroactive ruling rel- 
ative to Order No. 4 inevitable in judicial] Process. .ee.ccccccceccccccseeccesseennee 


WILLIAM H. HEINEMANN CREAMERIES, INC., AND KEWASKUM DAIRY 


COMPANY v. EZRA TAFT BENSON, SECRETARY OF AGRICULTURE OF 
THE UNITED STATES AND HERBERT H. ERDMANN, FEDERAL MILK 
MARKET ADMINISTRATOR FOR MILWAUKEE, WISCONSIN MARKETING 
AREA (U.S. D. C. E. D., Wis.). Administrative determinations in 
judicial review—Constitutional law—Order No. 7—Summary judg- 


6: 730 


8: 13810 


ment for defendant—Proper party to action in judicial review........... 13: 1242 


Agriculture and Markets Law of N. Y. 
Hoop & Sons, Inc. (H. P.) v. DUMOoND (Sup. Ct. of New York, 


N. Y. Ct. of Appeals, 1949), 3836 U. S. 525. Commerce—Lack of 
power of State of New York to deny to interstate milk dealer addi- 
tional facilities—Constitutional law—Constitutionality of regula- 
tion of production and distribution of milk—Public health and 
welfare—Lack of power of State to promote its economic advantage 
by burdening of interstate commerce—Lack of power of State to 
accord its consumers preferred right of purchase—Relationship be- 
tween intrastate and interstate activities—Absence of congressional 
action—Lack of power of State to advance its commercial interests 
by curtailing movement of articles of commerce—Health and safety 
of people—Lack of power of State to regulate article of interstate 
commerce—Lack of power of State to suppress competition—Na- 
ture of economic system fostered by the commerce clause—Federal 
and State regulation of milk—Police power of State—Power of 
Congress to curtain shipments of milk in interstate commerce— 
Lack of power of State to impose restraint on interstate commerce 
—Agricultural Marketing Agreement Act of 1937—Policy of Con- 
gress with reference to interstate flow of milk—State limitation 
on export of milk prohibited by Agricultural Marketing Agreement 
Act—Object of Federal program—Court decisions compared and 
distinguished ........ pyc bates ga bt ooca oeestoe cee cee a ca 
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BOARD OF TRADE OF KANSAS CiTy, Mo. ET AL. v. MILLIGAN, U. S. 
ATTY, ET AL, (D. C., W. D., Mo., 1936), 16 F. Supp. 859. Constitu- 
tionality of Commodity Exchange Act—Interstate commerce— 
Adoption of necessary and convenient means by Congress to exer- 
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BOARD OF TRADE OF KANSAS CiTy, Mo. ET AL, v. MILLIGAN, U. S. 
ATTY. ET AL. (C. C. A., 8th Cir., 1987), 90 F. 2d 855. Constitution- 
ality of Commodity Exchange Act—Purpose of act—Evidence— 
Presumption of constitutionality of statutes—Presumption as to 
performance of duty by public officials—Interstate commerce— 
BU veOaeh COL Cue GCE Tra JR CUI assassins senencesn cece oeenssegecnsceatecenen tei 8: 102 


BoarD OF TRADE OF THE CITY OF CHICAGO ET AL. v. OLSEN (U.S. D. C., 
N. D., Ill., 1923), 262 U. S. 1, 43 S. Ct. 470, 67 L. ed. 839, Con- 


aR ccc recharges re resets ve eesarnoatcce sda eceacho Ls 2: 422 


IRVING WEIS AND COMPANY ET AL, v. BRANNAN, SECRETARY OF AGRI- 
CULTURE (U. S. C. A., 2d Cir., 1948), 171 F. 2d 232. Suspension 
of registration and trading privileges of futures commission mer- 
chant and floor broker—Requirements of act relating to written 
records—Concealment and evasion of provisions of act relating to 
written records—Duty of Government inspectors—Administrative 
law—Review of act by appellate court as to appropriate punish- 
ment—Limitation of judicial review of remedies or penalties— 
Effect of violation of act by partner upon partnership......0.0.....cccccccco.. 7: 1236 


Moore v. CHICAGO MERCANTILE EXCHANGE ET AL.; BENNETT ET AL. 
v. BOARD OF TRADE OF CITY OF CHICAGO ET AL, (C. C. A., 7th Cir., 
1937), 90 F. 2d 735. Constitutionality of Commodity Exchange Act 
—Interstate commerce—Congressional findings—Purpose of act— 
Prohibition of wild forms of speculation—Duty of Circuit Court 
of appeals relative to Supreme Court decisions in determining 
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NELSON v. SECRETARY OF AGRICULTURE (C. C, A., 7th Cir., 1943), 133 
F. 2d 458. Suspension from trading privileges... 82 825 


NicHoLts & Co, v. SECRETARY OF AGRICULTURE (C. C. A., 1st Cir., 
1942), 1381 F. 2d 651. Acting on other side of customer’s trades........ 3: 552 


NICHOLS & Co. ET AL. v. SECRETARY OF AGRICULTURE (C. C, A., Ist 
Cir., 1948), 186 F. 2d 503. Offsetting, what constitutes... 3: 1032 
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Grain Futures Act Volume: Page 


BARTLETT FRAZIER Co. v. HYDE ET AL. (D. C., N. D., Ill., 1932), 56 F. 
2d 245, Validity of provisions of Grain Futures Act relative to 
reports and inspection of records—Dismissal of bill in equity for 
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BARTLETT FRAZIER CO. ET AL. v. HYDE, SECRETARY OF AGRICULTURE, 
ET AL. (C. C. A., 7th Cir., 1983), 65 F. 2d 350. Constitutionality 
of Grain Futures Act—Searches and seizures—Due proces.................. 


Packers and Stockyards Act, 1921 


CELLA v. UNITED STATES ET AL, (U.S. C. A. 7th Cir., 1953). + Suspen- 
sion of registration—Order of Judicial Officer affirmed—Findings 
supported by substantial evidence—Creditability of witnesses de- 
termined by hearing ofticer—Unwillful destruction of documents 
not constituting suppression of evidence—Due process—Adequacy 
of order of inquiry—Nature of liability for violations of provisions 
of Packers and Stockyards Act—Administrative proceeding— 
Requirement of appraisal of issues in controversy—Scope of func- 
tions of hearing examiner—Due process—Power of Congress to 
make legislation permanent—Scope of order of suspension of regis- 
Risse staccato Geena ahve emer ele eee ee 


HANDY BROTHERS COMPANY (O. V.) v. WALLACE ET AL. (U.S. D. C., 
E. D., Pa., 1935). + Validity of amendment to Packers and Stock- 
yards Act, 1921—Constitutional law—Delegation of legislative 
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MIDWEST FARMERS, INC. v. UNITED STATES ET AL.; CROSBY ET AL. v. 
SAME; BARTON v. SAME (D. C., D. Minn., 3rd Div., 1945), 64 Supp. 
91. Suspension of registration—Unfair, unjustly discriminatory or 
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MIROTZNIK ET AL. v. UNITED STATES ET AL. (D. C., E. D., N. Y., 1946), 
64 Supp. 635. Unauthorized revocation of license—Denial of appli- 
cation for license of unlicensed PartmeT..n ne cecessccesscsssnesesesneesineesmeraessuness 


MORGAN ET AL. v. UNITED STATES ET AL. (U. S. D. C., W. D., Mo., 
1936), 298 U. S. 468, 56 S. Ct. 906, 80 L. ed. 1288, Fair hearing— 
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MORGAN ET AL. v. UNITED STATES ET AL. (U. S. D. C., W. D., Mo., 
1938), 304 U. S. 1, 58 S. Ct. 778, 82 L. ed. 1129. Fair hearing— 
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NOSTRAND POULTRY MARKET, INC. v. UNITED STATES ET AL. (D. C., 
E. D., N. Y., 1945), 59 F. Supp. 245. Denial of application for 
Heense—Comatitrrticniality OF Qe ncn ssi iscennenisceccincetcoee 


Sioux City STocK YARDS COMPANY v. UNITED STATEs (D. C., N. D., 
Iowa, 1943), 49 F. wil 801. Cease and desist from ae re 
render stockyard services... seas tect ae 
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St. JosepH STtocK YARDS COMPANY v. UNITED STATES (D. C., W. D., 


Mo., 1935), 11 F. Supp. 322. Validity of stockyards rate order.......... 3: 1114 


St. JosEPH Stock YARDS CoMPANY v. UNITED States (U. S. D. C., 
W. D., Mo., 1936), 298 U. S. 38, 56 S. Ct. 720, 80 L. ed. 1033. 
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STAFFORD ET AL. v. WALLACE (U. S. D. C., N. D., Ill., 1922), 258 U.S. 
495, 52 S. Ct. 397, 66 L. ed. 735. Constitutionality of act... 

SULLIVAN Co. v. WELLS (U. S. D. C., D. Nebr., 1950), 89 F. Supp. 
317. Action of seller as constituting estoppel—Principal and agent 
—Liability of innocent agent—Courts—Supreme Court decisions 
followed by Federal Court—Duty of licensed consignor under Pack- 
ers and Stockyards Act, 1921 to serve all indiscriminatelly...................... 

UNITED STATES v. CANNON. (U. S. D. C., Chicago, Ill.). 7 Application 
of Section 50 of Federal Trade Commission Act to Packers and 
Stockyards Act—Denial of motion to dismiss indictment for wil- 


fully making false entry by showing incorrect weight of hogg........... 42: 


UNITED STATES ET AL. v. MORGAN ET AL. (U. S. D. C., W. D., Mo., 
1939), 807 U. S. 188, 59 S. Ct. 795, 88 L. ed. 1211. Retention of 


funds pending determination of rate OFGOY..cccccseccsscsneenetesemnenneseeeenee 2 


UNITED STATES ET AL. v. MORGAN ET AL. (U. S. D. C., W. D., Mo., 
1941), 313 U. S. 409, 61 S. Ct. 999, 85 L. ed. 1429. Validity of rate 
order—Criticism of Supreme Court decisiom.......ccccccecccsssscnsssessenesssssnssesenee 

UNITED STATES v. MurpPHy (U. S. D. C. Northern District of Illinois, 
Eastern Division). ¢ Violations of act—Showing weights in excess 
of true weights—Making false entries in stockyard companies 


records—Stay of execution—Payment Of ime cccecccsccssnssscnmenessneneene 1 


UNITED STATES v. O’RouRKE.} (U.S. D. C., Chicago, IIl.). Denial of 
motion to dismiss indictment for wilfully making false entry and 
showing incorrect weight of hogs—Application of Section 222 of 
Packers and Stockyards Act and Section 50 of Federal Trade Com- 
mission Act to employees—Packers and Stockyards Act—Antece- 
dent inquiry not condition precedent to charging violation for false 
entry made wilfully—Sufficiency of indictment—Right to challenge 
evidence heard by Grand Jury—Violation of act by falsification of 
records—Requirement of exhaustion of administrative remedy— 
Presence of unauthorized person in Grand Jury 

UNITED STATES v. SKLAR, d/b/a Houston LIVESTOCK COMMISSION 
Company. (U. S. D. C., Southern District of Texas, Houston 
Division). + Violation of cease and desist order—Forfeiture—Per- 
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Perishable Agricultural Commodities Act, 1930 

ABE RAFELSON Co., INC. v. R. G. TUGWELL, AS ACTING SECRETARY OF 
AGRICULTURE (C. C. A., 7th Cir., 1985), 79 F. 2d 653. Injunction— 
Power of court to enjoin Secretary from threatened action to revoke 
license and impose fines and penalties—Exhaustion of remedy— 


Consideration of constitutionality Of ACt. erectus &¢ 1067 
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ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET (U. 
S. D. C., N. D., Pa., 1949), 9 F. R. D. 248. Personal service of notice 
of appeal not required—Nonresidents adverse party—Service by 
registered mail—Proceedings under Perishable Agricultural Com- 
modities Act, 1930 excepted from Federal Rules of Civil Procedure 
—Commencement of proacéedings:..0 

ALEXANDER MARKETING COMPANY v. HARRISBURG DAILY MARKET (U. 


S. D. C., M. D., Pa., 1949), 87 F. Supp. 124. De novo proceeding 
—Effect of evidence failing to overcome prima facie case—Dam- 


ages—Resale of commodity—Costs—Reasonable attorney’s fee........... { 


AMERICAN FRUIT GROWERS, INC. v. LEWIS D. GOLDSTEIN FRUIT AND 
PRODUCE CORPORATION (D. C., E. D., Pa., 1948), 78 F. Supp. 309. 
Want of jurisdiction of district court—Failure to file appeal from 
Judicial Officer’s decision within period required by acte.......cccccccn- 


AMERICAN FRUIT GROWERS, INC., A DELAWARE CORPORATION v, S. T. 
Runzo & Co., INC., A CORPORATION (U.S. D. C., W. D., Pa., 1951), 
95 F. Supp. 842. Motion for judgment on pleadings—Facts alleged 
by adverse party to be taken as true—Denial of motion for judg- 
ment on pleadings—Appeal and answer by respondent as creating 
issues of defense—Pleadings upon which conduct of trial de novo 
shall proceed—What constitutes trial de novo—Rules of evidence 
not precluding any defense—Power of Secretary to adopt and 
promulgate rules of procedure—Right to appeal in default cases— 
Statutes—Construction and interpretation—Reading act as a whole 
—Ascertaining intent of act—Admission of facts set forth in mo- 
tion to dismiss appeal—Proceedings on appeal governed by Federal 
Rules of Civil Procedure—Presentation of defenses not raised be- 
fore Secretary upon appeal—Defenses clearly set forth on appeal 
—Liberal construction of Federal Rules of Civil Procedure............... 


BACON BROTHERS v, CAD HEATON FRUIT COMPANY (U. S. D. C., E. D., 
Ill., 1946). + Constitutionality of act—Jurisdiction of Secretary— 
Diversity of citizenship—Jurisdiction of district court—Appeal 
from: deainim of Geemekeeys 2 ec ae 

BACON BROTHERS v. CAD HEATON FRUIT COMPANY (U.S. D. C., E. D., 
Ill., 1947). + Interest allowed on contract—Amount of attorney’s 
fee allowed. cova) Lor: appellee scissile ices 

BARKER-MILLER DISTRIBUTING Co. v. BERMAN (D. C., W. D., N. Y., 
1934), 8 F. Supp. 60. Secretary’s order sustained by court—As- 
sumption by court of jurisdiction of Secretary—Effect of prima 
facie case made out by findings and order of Secretary—Proper 
manner of avoiding effect of finding of Secretary—Inapplicability 
of statute of frauds to transaction involving purchasing agent of 
buyer—Damages—Performance of duty by buyer in minimizing 
loss—Right of rediversion where buyer failed to acquire title to 
COREA so ceca ces apes np es ce epee meee 

BELL v. MAIN (D. C., E. D., Pa., 1943), 49 F. Supp. 689. Transaction 
constituting sale, and not CONSIQGMMENE. 0. cccceccsecessesesasenensesnsennssseeinsenestne 


TUnreported Court decision published in Agriculture Decisions—Ed. 


9: 531 


10: 257 


6: 732 


6: 734 





ee 


1388 CUMULATIVE LIST OF COURT DECISIONS 


Perishable Agricultural Commodities Act, 1930—Continued = Volume: Page 


CALIFORNIA FRUIT EXCHANGE v. SPRACALE FRUIT COMPANY (U. S. 
D. C., W. D., Pa. 1949), 89 F. Supp. 580. Interpretation of con- 
tracts—Prima facie case made out by findings of Secretary—When 
uncontradictory testimony raises a question of fact—Buyer assum- 
ing risk of normal deterioration losses arising in transit—Proof of 
existence of custom and usage—Burden of proof as to existence of 
custom and usage—Measure of damages based on resale of com- 
modity—When irregularities in conduct of juror or counsel author- 
ize new trial—Jurors not concluded by sealed Verdict.....-ccccccccccccecnee 


Conroy, INc. (A. J.) v. WEYL-ZUCKERMAN & Co. (D. C., N. D., Cal., 
1941), 39 F. Supp. 784. Reparation—Failure to deliver without 
reasonable cause—Seller liable to buyer for loss due to latent defect 
—Judicial notice—Watery soft rot disease of field origin—Pamph- 
let published by Department—Passage of title—Title and risk 
passed to buyer, when—F. O. B. shipping point—Normal! deteriora- 
tion loss—Applicability of law of sales to act—Findings of Secre- 
UN II Oy ON ea a Bare en tteette lnccs ect e picdieneas 


ERNEST E. FADLER Co. v. HESSER (C. C. A., 10th Cir., 1948), 166 F. 
2d 904. Rejection of ccmmetite—dzant, of seller to recission— 
Implied warranty of merchantability—Implied warranty of suitable 
shipping condition—Appeal—Defenses open on appeal from Secre- 
tary’s reparation order—Relationship of act to law of sales—Pas- 
sage of title—Lack of right Of reciSSior, WEM..........cccccecssssecsscessseescssseesssesee 


GILLARDE COMPANY (L.) v. JOSEPH MARTINELLI & Co., INc. (C. C. A., 
1st Cir., 1948), 168 F. 2d 276. “Rolling acceptance final” sale— 
Unlawful rejection—Waiver of right to claim damages by unlaw- 
ful rejection of shipment—Relationship of contract terms: “rolling 
acceptance”, “rolling acceptance final” and “f.o.b. acceptance final” 
—Buyer’s remedy under contract of “rolling acceptance final’”— 
Substantial and practical compliance with bond requirements of act 


GILLARDE COMPANY (L.) v. JOSEPH MARTINELLI & Co., INC. (C. C. A., 
1st Cir., 1948), 169 F. 2d 60.* Unlawful rejection—Waiver of right 
to claim damages for breach of contract—Prior judgment amended 
—Statutes—Departmental interpretation of regulation .........:cccccccccu- 


HANDLER PRODUCE COMPANY v. M. A. McPETeRs (U. S. D. C., S. D., 
Ill., 1949). + Appeal from reparation order—Findings of fact and 
order of Secretary approved by court—Prima facie evidence—Sec- 
tion 499g (c) of Act—Jurisdiction of court—Substantial evidence 
—Failure to overcome prima facie Case... ceercccssccsssccmssssmssesesssnessinestassnasetnsssee 


HARCOURT-GREENE CO. v. PENNSYLVANIA MACARONI Co. (U. S. D. C., 
W. D., Pa., 1949), 82 F. Supp. 488. Contract of purchase and sale 
—Effect of failure to comply with statute of frauds—Evidence— 
BPAATIES TBO W TOURCTS CL COTO checensecteisceecsccpirnisces 


HOFFMAN BANANA COMPANY v. SCHULTZ BROKERAGE Co. (D. C., W. 
D., Texas, 1947). + a s fee—Allowances as — of cost of 
enne—Tutereat Sr eeteised oo aes pete 


TUnreported Court decision published in Agriculture Decisions—Ed. 
*Certiorari denied by the Supreme Court on December 6, 1948, 335 U.S. 885.—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued volume: Page 


JOSEPH DENUNZIO FRUIT COMPANY v. CRANE d/b/a ASSOCIATED FRUIT 
DISTRIBUTORS OF CALIFORNIA AND THE RED LION PACKING CoM- 
PANY (D. C., S. D., Cal., 1948), 79 F. Supp. 117. Trial de novo— 
Evidence aliunde or de hors the record—Contracts—Offer and ac- 
ceptance—Meaning of term “booked”—Anticipatory breach—Buy- 
er’s remedy—Statutes—Construction and interpretation—Punctua- 
tion as aid in—Illegality of contracts—“Signature,” what is—Sta- 
tute of frauds, how satisfied—Teletype messages—Principal and 
agent—Principal partially disclosed—Damages—Emergency Price 
Control Act—Courts—Question of election to hold party liable— 
Application of national law to federal questions—Administrative 
law—Findings of fact and reparation order as prima facie evidence 


JOSEPH DENUNZIO FrRuIT Co. v. CRANE ET AL. (U.S. D. C., S. D., Cal., 
1950), 89 F. Supp. 962. Illegality of contract of purchase and sale 
under Emergency Price Control Act—Inapplicability of section 1599 
of California Civil Code to illegal contract of purchase and sale 
under Emergency Price Control Act—lIllegality of contract of pur- 
chase and sale in violation of Emergency Price Contro] Act—lIlle- 
gality of contract winder Califcraiicg: Teg We. sccsiceissiccisceccescscescconesccenecnisocesseenssstisoemes 


JOSEPH MARTINELLI & Co., INc. v. L. GILLARDE Co. (D. C., D. Mass., 
1947), 73 F. Supp. 293. Lawful rejection of commodity sold on 
basis of rolling accepting final because of inherent defect—Clado- 
sporium rot—Passage of title—Risks of normal deterioration and 
aaminge it Ciimneit ene ea ee ee 

JOSEPH MARTINELLI & Co., INC. v. SIMON SIEGEL COMPANY (U. S. 
C. A., 1st Cir., 1949), 176 F. 2d 98. Right of buyer on an f. o. b. 
acceptance final basis to reject commodity because of fraud—Right 
of buyer on an f. o. b. acceptance fina] basis to avoid contract in- 
duced by fraud—Effect of discovery of fraud after breach of con- 
tract—Fraud as a defense after its discovery—Contract induced by 
fraud voidable—Election of remedy by party defrauded—Right to 
recover damages for fraud by party breaching contract—Court 
eRe ERTOE Gs CELE nr CR ew eee ep ee 

KREUGER v. ACME FRUIT CoMPANY (C. C. A., 5th Cir., 1935), 75 F. 
oe Gl: Conatitutionality ot- at... eee 


LAILER & Co., INc. (W. H.) v. C. E. JACKSON Co. (D. C., D. Mass., 
1948), 75 F. Supp. 827. Dismissal of motion to dismiss appeal for 
warrant of jurisdiction—Motion for leave to amend answer granted 
—Denial of motion for judgment on pleadimgs......ccccccccccsseccssecssscesmnnenen 

LERMAN BROTHERS, APPELLANTS v. FRUIT PROCESSORS, INC., CORPORA- 
TION, APPELLEE (U. S. D. C., D. C., 1950). + Reparation—Failure 
to accept and pay for three shipments—Statute of frauds—Right 
to inspection—Attorney’s fee—Damages—Right to inspection of 
commodity within reasonable time—Regulations of Secretary— 
Lack of ocd LaiG hisses eee or see ee 1 

LeRoy DyAL CoMPANY, INC. (THE) v. ALLEN (D. C., E. D., S. Caro- 
lina, 1946). + Breach of contract justifying rejection by buyet............ 
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LeRoy DyaL CoMPANY, Inc. (THE) v. ALLEN (C. C. A., 4th Cir., SA 
1947), 161 F. 2d 152. Immaterial breach of contract by seller not : ’ 
justifying rejection by buyer—Meaning of term f.o.b. acceptance % t 
a a a ak th kg ia Be SN rn RS eee 6: 490 t 

LOGIN CORPORATION v. S. BOTNER & Sons (D. C., N. D., Cal., 1947), g SM 
74 F. Supp. 133. Sufficiency of bond—Motion to dismiss appeal— ’ 
BOUIN OE NN ih ae a etre a 6: 1191 - 


MILE END FRUIT EXCHANGE, INC. v. O. S. HURLEY, d/b/a O. S. Hur- 
LEY Propuce Co. (U.S. D. C., N. D., Texas, 1945). + Judgment upon 
verdict of jury—Bond in double amount of reparation award— 
i ar ces ae ccecssecrcce ee eee etc een 5: 804 


NELSON & Sons v. KERZNER ET AL. (U. S. D. C., E. D., Pa.). + Civil 
Action No. 9362. Trial de novo—Effect of failure to produce evi- 
dence—Adoption of findings of fact—Reparation award upheld by 
court—Adducing of findings of fact—Dismissals.........0.. ccc L2? 226 


Pasco CouNTY PEACH Ass’N. v. J. F. SOLLEY & Co., INc, (C. C. A., 
4th Cir., 1945), 146 F. 2d 880. Principal and agent—Agent’s au- 
thority to receive advances—Authority of agent not established by SE 
broad language letter—Agent’s authority to receive payment not 
implied from his authority to sell—Presumption of authority of 
agent to receive payment affected by his restricted authority—As- 
sumption of risk of lack of agent’s authority—Lack of right of 
agent to use agency for his benefit—Customs and usages—Seller 
not bound by custom lacking force of law—Effect of specific notice 
limiting scope of agent’s authority upon business custom............-000 8: 327 U 


ROTHENBERG v. ROTHSTEIN & Sons (U.S. C. A., 3rd Cir., 1950), 181 
F, 2d 345. Appeal—Right to submit views with respect to questions 
deemed decisive—Acceptance of offer by telephone in Pennsylvania 
as resulting in Pennsylvania contract—Reargument—Question of 
SEE CC OVE (So CMR UE UU INUS OT TONING cscs sesnsesiectereccnst Svs trmvdcessigis tennant hcevinia ecto 9: 1267 


ROTHENBERG v. H. ROTHSTEIN & Sons (U.S. C. A., 2d Cir., 1950), 
183 F. 2d 524, Appeals—Applicability of State statute of frauds 
to contract of purchase and sale under Perishable Agricultural 
Commodities Act—Courts—Conflict of laws—Supremacy of federal ¥ 
laws—Substantive effect of statutes of frauds of states rendering 2 
parol contract void—Statute of frauds of Pennsylvania construed 
by appellate court as procedural—Applicability of procedural limi- 
tations of statute of frauds of Pennsylvania to suit for reparation 
under Perishable Agricultural Commodities Act—Grant of reme- i 
dies by Perishable Agricultural Commodities Act — Remedies — t Cc 
Meaning of term under § 5 of Perishable Agricultural Commodities ae 
Act—Failure to notify seller of rejection of produce within limita- 
tion period as constituting acceptance—Supremacy of Federal over bi 
Ne Nia ticscsnth caches rset Sacchi Ses ow Srinic 9:1272  §f 
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Perishable Agricultural Commodities Act, 1930—Continued = Volume: Page 


SAWYER ET AL. v. PASKOFF ET AL.; SAME v, PEISAKOFF ET AL. (D. C., 


W. D., Pa., 1947), 74 F. Supp. 24. Sufficiency of evidence, relating 
to performance of contract, for jury—Denial of motion for new 


Bh i rie Sac scans tag ced cael tat tes esas eas Sab ae a nso at 


SMITH v. WHITE ET AL. (D. C., E. D., Mo., 1942), 48 F. Supp. 554. 


Authority of Secretary to promulgate procedural rules—Evidence 
—Secretary’s action presumed in accordance with procedural rule 
—Reconsideration of reparation order—Findings of Secretary— 
Prima facie evidence—Allowance of claim after reconsideration— 
Effect of record failing to disclose rules of practice relative to re- 
consideration of reparation order—Courts—Consideration by court 
of supporting testimony not within record before Secretary—Func- 
tion of court relative to reparation proceeding—Effect of failure 
to establish seller’s notice of resale contracts—Practice and plead- 
ing—Amended complaint — Damages — Seller’s inability to meet 
issue relative to market price of produce justified—Federal Rules 
of Civil Procedure—Amended proceedings to conform to proof— 
Contract of purchase and sale—Damages for nonperformance.............. 


SPANO v. WESTERN FRUIT GROWERS, INC. (C. C. A., 10th Cir., 1936), 


83 F. 2d 150. Trial de novo—Challenge of findings without pro- 
ducing evidence before Secretary—Meaning of trial de novo— 
Prima facie effect of findings and orders—Rebuttable presumption 
— Statutes — Construction and interpretation — Construction of 
WONG 12) COINAGE a eee 


UNITED STATES v. SOLOMON (D. C., E. D., Ill., 1944), 3 F. R. D. 411. 


Action to enjoin dealer from operating without a license—Penalties 
—Jurisdiction—Interstate commerce—Fresh vegetables—Inapplic- 
ability of Federal Rules of Civil Procedure in civil suits of quasi- 
criminal nature—Mistrial—Effect of cross-examination erroneously 
REL IRGUT TAG COREE cs eect eat line, ss re nae 


WESTERN FRUIT GROWERS, INC. v. BEILMAN PRODUCE Co., INC. (D. C., 


M. D., Pa., 1948), 75 F. Supp. 334. Unlawful rejection—Damages— 
Caml — RCO nee te LOG cscs ciccsssececs naan ain eke ae 


Yukon & SONS PRODUCE COMPANY (L.) v, FINERMAN AND SCHOEN- 


BuRG (U.S. D. C., S. D., California, 1948). + Failure to repay pur- 
chase price—Lack of suitable shipping condition—Lawful rejection 


Sugar Act of 1948 


CENTRAL RoiG REFINING Co. ET AL. v. SECRETARY OF AGRICULTURE 


(Porto RICAN AMERICAN SUGAR REFINERY, INC., ET AL., INTERVEN- 
ors (U. S. C. A., D. C., 1948), 171 F. 2d 1016. Validity of Order 
No. 18—Administrative law—Judicial review of administrative 
action—Constitutionality Of ProvisiOms Of Cb... ccccceccccceccesecccescsseeunseeaneeeeen 
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COMPANY, WESTREN SUGAR REFINING COMPANY, ET AL. (No. 27.) 
Porto RICAN AMERICAN SUGAR REFINERY, INC., PETITIONER v. CEN- 
TRAL ROIG REFINING COMPANY AND WESTERN SUGAR REFINING 
CoMPANY. (No. 30.) GOVERNMENT OF PUERTO RICO, PETITIONER 
v. SECRETARY OF AGRICULTURE, PoRTO RICAN AMERICAN SUGAR RE- 
FINERY, INC., ET AL. (No. 32.) (Cert. to U. S. C. A., D. C., 1950), 
338 U. S. 604. Validity of Order No, 18—Proper measure as to 
“past marketing” and “ability to market’”—Administrative law— 
Scope of judicial] review of administrative action—Scope of com- 
merce clause—New problems—Order No. 18—Commerce—Geo- 
graphic uniformity of regulation—National policy—Due process— 
Cemmerce clause—Discrimination—Sugar Act of 1948—Refined 
sugar quotas—Constitutional law—Courts—Scope of review of va- 
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CORRECTION NOTICE 


Line 
from top 
11 


21 


12 


In folio 


In folio 


In folio 


22 
28 


In folio 


In folio 


Reads 
and 20.60 


PACA Docket No. 
5554 


Dingfelder & Saper- 
stone, Inc. v. F. J. 
Grivella and Co.,, 
Ine. 


Troen & Wagner, Inc. 
v. Womac Bros. 
Prod. 


Cleveland Celery Mar- 
ket 


Cleveland Celery Mar- 
ket 


Cleveland Celery Mar- 
ket 


J. T. Jaaeggli & Son 


Troen & Wagner, Inc. 
v. Womac Bros. 
Prod. 


Charles P. Mandell 
Co. 


Dingfelder & Saper- 
stone, Inc. v. Gri- 
vella & Co., Inc. 


Dingfelder & Saper- 
stone, Inc. v. Gri- 
vella & Co., Inc. 


Corrected 
reading 
and 201.60 


PACA Docket No. 
5544 


Dingfelder & Saper- 
stone, Inc. v. F. J. 
Crivella and Co., 
Inc. 


Troen & Wagner, Inc. 
v. Womack Bros. 
Prod. 


Cleveland Celery Mkt. 
Co. v. Lewis D. Gold- 
stein Frt. & Prod. 
Corp. 


Cleveland Celery Mkt. 
Co. v. Lewis D. Gold- 
stein Frt. & Prod. 
Corp. 


Cleveland Celery Mkt. 
Co. v. Lewis D. Gold- 
stein Frt. & Prod. 
Corp. 


J. T. Jaeggli & Son 


Troen & Wagner, Inc. 
v. Womack Bros. 
Prod. 


Samuel P. Mandell Co. 


Dingfelder & Saper- 
stone, Inc. v. Cri- 
vella & Co., Inc. 


Dingfelder & Saper- 
stone, Inc. v. Cri- 
vella & Co., Inc. 
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Line Corrected 
Page from top Reads reading 
183 (February) In folio Dingfelder & Saper- Dingfelder & Saper- 
stone, Inc. v. Gri- stone, Inc. v. Cri- 
vella & Co., Inc. vella & Co., Inc. 


185 (February) In folio Dingfelder & Saper- Dingfelder & Saper- 
stone, Inc. v. Gri- stone, Inc. v. Cri- 
vella & Co., Inc. vella & Co., Inc. 


265 (March) Cert. Dan. Cert. Den. 


327 (April) 947.4 927.4 


337 (April) (1942) (1952) 


339 (April) Cease and Desist— Cease and Desist— 
Violations of Act— Violations of Act— 
Engaging in Engaging in Un- 
fair, Unjustly Dis- 
criminatory and De- 
ceptive Practices 


602 (June) The decision and order in the Union Stock Yards Com- 
pany of Fargo, P & S Docket No. 2031, 13 A.D. 602 was 
published without the hearing examiner’s report which 
was adopted by reference. This report appears in 13 
A.D., 781. 


1051 (November) First Suspension of Regis- Omit 
Syllabus tration etc. 








